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THE 



mPORTANT AND INTERESTING 



TRIAL 



OF 

Samuel M. Fox, Esq. President of the Bank of Penri'- 
sijlvania ; Jonathan Smith, Esq^ Canhier; John C. 
Stoc^er one of the directors of the same institution, 
and also one of the aldermen of the city of Philadelphia, 
and John Haines, late high constable of the said city. 
At the suit of Patrick Lyon, to recover damages for 
false imprisonment on a charge of robbing the bank of 
Pennsylvania in 1798, before the Supreme Court of the 

COMMONWEALTH OF PENNSYLVANIA. 

present Yates, Smith^ and Bracksnridoe, associate justices. 

Tried by a special jury, composed of the following 

citizens : 

1 William Garrip^ues, insurance 7 Henry Richards, merchant, ^ 
surveyor, foreman, 8 Andrew Kennedy, soap boiler i^^K 

2 Ai;gu.stMs Fricke, merchant, 9 Benjamin Taylor, bricklayer, 'HJ 

3 Anthony Taylor, merchant, 10 James Stokes, gentleman, 

4 James Barclay, grocer, 11 Robert Ervin, livery stable 

5 C^har-.cp Shaffer, sugar- refiner, keeper, 

6 Nathan Sellers, w ire -worker, 12 Amos Taylor, merchant^ 

Counsel for the Plaintiff, 

A. J. Dallas, J. Hopkinson, J. W. Condy, and 
"M. Levy. 

Counsel for the Defendants* 

W. Lewis J. Ingersol and W. Rawle. 

J- W. CONDT 

Opened the cause for the plaintiff, and in orde\: to ^Vv^^ 
the nature of the action read th<i fgWoVva^ ^xAvc^xnwewv 
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IN the Supreme Court of Pennsylvania of 
March term^ in the year of our Lord one 
thousand eight hundred and one. 

Philadelphia County SS. 

Samuel M. Fox, Jonathan Smith, and John Clement 
Stocker, all late of the city of Philadelphia, £squires, and 
John Haines, late of the same city, high constiible ; were 
attached to answer Patrick Lyon in a pica of trespass on 
the case : and thereupon, the said Patrick, by Alexander 
James Dallas his attorney,- complains for that, whereas 
the said Patrick, now is a gcod, honest, just, and faithful 
citizen of the said state of Pennsylvania, and hath always, 
from the time of his nativity, hitherto, behaved and 
governed himself as a good, honest, just, and faithful 
person ; and hath always been accepted, esteemed, res- 
pected, and reputed as such, amongst all his neighbours 
and other good citizens, of the said state, to whom he 
was known, and hath never been guilty, or concerned in, 
«or suspected, to have been guilty of, or concerned in, 
any felony, burglary, larceny, or robbery, or any other 
such crime or offence, by means whereof, he, the said 
Patrick, had deservedly gained and acquired to himself, 
the good opinions and credit of all his neighbours, and 
other good citizens, of the said state, to whom he was 
known. —Yet, the said Samuel M. Fox, Jonathan Smith, 
John Clement Stocker, and John Haines, well knowing all 
and singular, the premises: but contriving and maliciously 
intending wrongfully, and unjustly, to injure the said 
Patrick, in his aforesaid good name, fame, and credit ; 
and cause him to be esteemed, held and reputed, amongst 
his neighbours, and the good citizens of the said state, to 
be a felon and a thief, and a person guilty of larceny, and 
robbery ; and of being concerned therein,, or of being 
accessary thereto, and to cause him to undergo the pains 
;4nd penalties by the laws of this state, provided, and 
juflicted on those who ^re guilty of felony, larceny and 
/obbery, and of being concerned thera-in, or of being 
accessary thereto, and to cause him to be imprisoned, and 
'.ol* ktpt and detained in prison, or otherwise, to injure 
Jiim under pretext of justice and legal process, heretofore 
U) wit, on the twenty first day of September,, in the year 
'77ie fjj.ousand seven hundred and ninety eight, at the city 
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^i Philadelphia, aforesaid, in the county aforesaid, falsefy 
and maliciously, without any reasonable or probable cause, 
charged and accused, the said Patrick, with being con- 
cerned in a larceny which had been committed, at Phila- 
delphia, aforesaid, in the county afores lid, on the goods » 
chattels, and bank notes, of the bank of Pcmnsylvania, on 
the night of the first of September, in the year one thou- 
sand, seven hundred and ninety eight: and then and there, 
that is to say, on the said twenty first day of September, 
in the year one thousand seven hundred and ninety eight, 
at the city of Philadelphia, aforesaid, in the county afore- 
said, falsely, and maliciously, and without any reasonable, 
or probable cause, arrested him, and caused and procured 
him to be arrested and taken into custody, and then, and 
tlure, that is to say, on the twienty first day of September, 
in the year one thousand seven hundred and ninety eight, 
at Philadelphia, aforesaid, in the county aforesaid, falsely 
and maliciously, and without any reasonable or probable 
cause, caused and procured him to be committed to, and 
into the custodj' of the keeper of the goal, of the said 
city and county of Philadelphia, for the said supposed 
offence : and the said S:\muel M. Fox, Jonathan Smith, 
John Clement Stocker, and John Haines, did, thereupon, 
falsely and maliciously, and without any reasonable or 
probable cause, cause and procure, the said Patrick, to^ba 
kept and detained in custody, in the said goal, under pre- 
text of his having been accessary to the said larceny, for 
a long space of time, to wit, from the twenty first day of 
September, in the } ear one thousand seven hundred and 
ninety eight, until the fourteenth day of December, in the 
said year ; and until the said Patrick Lyon, on the same 
fourteenth day of December, at Philadelphia aforesaid, in 
the county aforesaid, with Richard Grav anil William 
Bryden, the bail of the said Patrick, had acknowledged 
and signed a certain recognizance to the commonwealth 
of Pennsylvania: to wit, the said Patrick Lyon in the 
sum of three thousand dollars, and the said Richard Gray, 
and William Bryden, each, in the sum of one thousand 
dollars, conditioned for the appearance of him, the said 
Patrick Lyon, at the next mayors court, of the city of 
Philadelphia, to be holden in and for the said city, there 
to answer such charges as might be preferred against him, 
and not to depart the said court without licence in there 
from : and in the mean time, to ktei^ ^^ ^^^t^^-x^W^^ ^*^- 
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good behaviour towards all the citizens of this common- 
wealth, and in particular, towards Jonathan Smith, cashier 
of the bank of Pennsylvania. And afterwards, to wit, at 
a general session of the peace, at a mayors court, held in 
and for the city of Philadelphia, at the city hall, in the 
said city, on Monday, the seventh day of January, in the 
year of our Lord one thousand seven hundred and ninety- 
nine, before Robert Wharton Esquire, mayor of the said 
city, Alexander Wilcocks esquire, recorder of the said 
citv, and Michael Ilillegas, Gunning Bedford, and Johii 
Jennmgs esquires, aldermen of thrf said city, and others, 
their fellows aldermen a^isigned to kctp the peace, in and 
for the said city, and also to hear and determine divers | 
felonies, trespasses, and other niisdeeds committed therein, \ 
they the said Samuel M. Fox, Jonathan Smith, John 
Clement Stocker, and John Haines, did falsely and mali- ; 
ciously, and without any reasonable or probable cause, 
prefer, and cause, and procure to be preferred, to the 
grand inquest of the said commonwealth of Pennsylvani;?, 
then and there upon their respective oiUhs, and affirmations, 
enquiring for the said cit} of Philadelphia, a certain falsf^ 
bill of indictment against him the said Patrick, by the 
name and description of Patrick Lyon, late of the city 
aforesaid, locksmith, charging and accusing, and purport 
ing, for that wht.-reas a certain Isaac Davis, late of the 
city aforesaid, house carpenter, on the first day of Sep- 
tember, in the year of our Lord one thousand seven hun. 
dred and ninety eight, in the cit} aforesaid, and within the i 
^uri«^diction of the said court, with force and arms &c. ] 
one hundred and sixtv four thousand dollars, in bank 
lioies, of the bank of Pennsylvania, signed by S. M. Fox, 
president, and Jonathan Smith, cashier, of the value of : 
one hundred and sixty four thousand Spanish milled 
dollars ; of the goods and chattels of the president^ 
directors, and compiuiv of the bank of Pennsylvania, and I 
then and there, bein*^ found, then and there did feloniously * 
steal, take and carry away, contrary to the form of the 
act of assembly, in that case made and provided, and 
against the peace and dignity of the commonwealth of 
Pcnns. Ivania : and also that the said Isaac Davis, after- ■ 
wainJs, to wit:, on the same day and year last aforesaid, ' 
and within the jurisdiction of the said court with force 
and arms, &c. the said goods and chattels, last mentioned ■ 
!\v some unknown person before that time, feloniously ■ 
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Stolen, taken, and carryed away unlawfully, wilfuUy, 
and maliciously, did receive, and the said Isaac 
Davis well knowing the said goods and Chattels, last 
mentioned, to have been before that time feloniously 
stolen and carried away, contrary to the statute in that 
case, made and provided, and against the peace and dig- 
nity of the Commonwealth of Pennsylvania. And fur< 
ther charging, accusing, and purporting, that Patrick Lyon, 
late of the cit)' aforesaid, Locksmith,. (him the said Pa- 
trick the Plaintiff, meaning) before the said felony commit- 
ted as in form aforesaid, to wit, on the first day of Septem- 
ber, in die year aforesaid, at the city aforesaid, and within 
the Jurisdiction of the court, did feloniously, and malici- 
ously, incite, move, procure, and abet, the said Isaac 
Davis, to do and commit the said felony, in manner and 
form aforesaid, contrary to the Act of Assembly, in such 
case maK^e and provided, and against the peace and dig- 
nity of the Commonwealth of Pennsylvania, which said 
hill of Indictment, they the said Samuel M. Fox, Jonathan 
Smith, John Clement Siocker, and John Haines, did then 
and there maiioiously strive and endeavour to sustain, and 
cause the same to bs formed, a true bill by the said grand 
inquest, against the said Patrick Lyon ; but the grand 
Inquest aforesaid, did, then and there, return into the said 
Mayors Court, of the session so holden, as aforesaid, 
that, the said bill, as against the said Isaac Davis, was a 
true bill, but as to tlic said Patrick Lyon, they returned 
the same Ignoramua^ whereupon, the said Patrick, was 
thereupon, then and there, discharged of and from the 
said bill of Indictment, and the crime therein charged 
against him, and so the prosecution aforesaid, preferred 
or caused to be preferred, as aforesaid, by thc'said Sam- 
uel M. Fox, Jonathan Smith, John Clement Stocker, and 
John Haines, for the cause aforesaid was determined to 
wit, at the city of Philadelphia aforesaid in the county 
aforesaid, and the said Patrick, in fact saith that, he is not, 
nor was in anywise guilty of the said supposed offence so 
charged upoui allcdged against, and imputed to him as 
aforesaid, to w^it, at the city of Philadelphia, aforesaid, 
in the county aforesaid. 

And whereas, also the said Samuel M Fox, Jonathan 
Smith, John Clement Stocker, and John Haines, of their 
further malice towards the said Patrick Lyon, afterwards 
to wit, on the said twenty {^x%K d^v o^ ^e.ri\fiV5^^^.x*Ycv'^^si 
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Year of our Lord one thousand seven hundred and ninety 
eight at the City of Philadelphia aforesaid, at the Count/ 
aforesaid, did falsely and maliciously, and without any - 
reasonable cause, again impose on him the Crime of being - 
an accessary before the fact to a Felony committed by a : 
certain Isaac Davis, and afterwards to wit, at the said - 
general Session of the Peace at a mayors Court, holden 
in and ior the City of Philadelphia aforesaid, in the ; 
Commonwealth of Pennsylvania, at the City Hall, in the .^ 
said city, on Mondy, the seventh day of January, in the > 
year of our Lord one thousand seven hundred and ninety . 
nine, before Robert Wharton Esquire, mayor of the said 
city, and Alexander Wilcocks Esquire, Recorder of the 
said city, and Michael Hillegas, Gunning Bedford, and 
John Jennings Esquires, Aldermen of the said city, 
and others, their fellows, assigned to keep the peace in 
and for the said city, and also to hear and determine di- 
vers felonies, trespasses, and other misdeeds committed 
therein, they the said Samuel M. Fox, Jonathan Smith, 
John Clement Stocker, and John Haines, did falselv and 
maliciously, and without any reasonable or probable cause 
jwrfiatsoever, cause and procure another false Bill of In- 
dictment, to be preferred against him the said Patrick 
Lyon, of the city aforesaid. Locksmith, for that, whereas 
the said Patrick on the first day of September, in the 
year of our Lord one thousand seven hundred and 
ninety eight, at the city aforesaid, within the juris. ^ 
diction of the said court, did feloneously and mali- ; 
ciously incite, move, procure, and abet, the said Isaac \ 
Davis, at the city aforesaid, in the county aforesaid, 
with force and arms, one hundred and sixty four thousand ; 
dollars in bank notes, of the Bank of Pennsylvania, signed • 
by Samuel M. Fox, president, and Jonathan Smith cashier, i 
of the value of one hundred and sixty four thousand Spanish j 
milled dollars, of the goods and chattels of the President ^ 
Directors and Company of the Bank of Pennsylvania, /^ 
thien and therjs being found, then and there feloniously to :] 
steal, take and carry away, contrary to the form of the i 
Act of Assembly in that case made and provided, and ' ^ 
against the peace and dignity of the Commonwealth, of 
Pennsylvania, of which said charge, he the said Patrick, 
was in due form acquitted and discharged, by the said 
grand Inquest of the Commonwealth of Pennsylvania, 
then and there enquiring for the bodv of the said ] 
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ly [ city, who did not find the said bill ; but returned to the 

ty» same Ignoramus, and the said Patrick Lvon, in fact saith, 

)y that, he the said Patrick, is not nur was m any wise guilty 

)g of the premises in the manner aforesaid, charged upon 

a him* By means of which said premises, and other pro- . 

id secutions and wrongs herein before mentioned and done, 

tn f committed and carried on the said Samuel M. Fox, Jona- 

he r than Smith, John Clement Stocker, and John Haines, 

he i against the said Patrick, he the said Patrick, was not only 

[le ! imprisoned and kept and detained in prison, in manner 

tv- • «nd for the time aforesaid, during which he was prevented 

id Hi fronx carrying on his necessary and lawful affairs and 

he V business : but that he hath also, been greatly hurt injured 

)cl 1 and prejudiced in his aforesaid good name, fame, and 

y, ' reputation, and forced and obliged to lay out a large sum 

in i of money in and about the defence of himself, and the 

i_ *■ manifestation of his innocence in the premises, and about 

ci f the obtaining of his release and discharge out of custody, 

; to wit, at the city of Philadelphia aforesaid, in the county 

i aforesaid, and he also is and hath been on occasion of the 

{ several premises aforesaid, otherwise greatly injured and 

:« I damnified to th*^ amount of fifty thousand .dollars and 

k \ thereupon he brings suit &c. 

A. J. DALLAS JOHN DOE and 1 Pledges of 

Atty for Pltff. KICH ARD ROE J prosecutor. 

Mr« CoNDT continued his observations and said that, 
;~ OD the first of September, one thousand seven hundred 
and ninety eight in the evening, the bank of Pennsylvania 
.. :was robbed, to the amount of 164,000 dollars* 

The defendants chose to suspect and impute to the plains 
' tiff this offence. 

In January, 1799, a bill of indictment was presented* 
This bill Condy said, was instituted without probable 
cause, and motives which were wrong influenced the de- 
fendants to that step. 

It will appear in evidence, that, in May 1797 the plain, 
tiff was employed by the bank of Pennsylvania to work 
ft>r the book vault. In July he finished two doors under 
the direction of one Robinson, a carpenter for the bank. 

Lyon at that time warned them against the Jocks, as in- 
sufficient for the purpose to which they were to be applied* 
On the fourth, or fifth of August 1798, the yellow fever 
assumed a very alarming appearance, «cvd'L:^oxv^^«*"^^S»s^ 
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etnplo^'ed by the bank for several things, en its re mo' 
from free masons lodge to carpenters hall. 

It seems that, on the fourth of August an attempt ^\^ as 
made to open the cash vault door of the bank, in loc4^<? 
alley ; though the fact came out afterwards*, it was not men- 
tioned to the plaintiff at the time. 

On the removal, of the bank Samuel Robins©n 
brought the same two iron doors on a dray, for the pur- 
pose of having them altered that they might be 
fitted for doors to the cash vault. 

Lyon again and again stated the insufficiency and infe. 
riority of such locks as were on them, However he was still 
disregarded. 

He had been before employed on Friday to work foi 
Stocker. On Saturday the doors were hung : but thc^ 
locks not secured on. On Monday the 14 August, the 
whole was fixed. While the doors were in Lyon's shop, 
Samuel Robinson and Isaac Davis who was a stranger to 
Lyon came in, and after staying some time they went away. 

On the 20 or 22 of August, Lyon went to Market street 
wharf to buy peaches. He there met Robinson and the 
stranger, he supposed from their confused and embarrased 
manner that his absence would be prefered to his company 
he separated from them, and determined to go to Lewis- 
town. 

On the 28th of August, Mr. Lyon looked out for a 
passage having found an opportunity he went on board < 
with his apprentice, and sailed the same day. And on the 
1st of September, he ari'ivcd at Broad-kill creek, near 
Lewistown. His apprentice was shordy after taken sick, \ 
and he carried him as far as Fleetwoods Tavern: his ■ 
apprentice was very weak, and had to lay down by the /' 
road. On the 4th of September, he died of the Yellow j 
fever. During this period Mr. Lyon was occupied in j 
* nursing his apprentice who was a favorite with hini. 

He was 150 miles off when the robbery was coTjimitted !'»-j 
between tlv; V^\X\ and 16th of September news was brought ., 
to Lewistown that the bank had been robbed. A con- 
veriiation took place between M Lyon and Mr. Hunter on.^ 
that subject, in which he was informed that he was sus- 
})ect<?e!. Struck widi suri)risc he immediately determined 
to return to Philadelphia. On Tuesday the 18 of Septem- 
ber he suiled from Lev/istown to Brandy wine where he ^ 
:-rnv^(] the 20th of that month. He found Wilmington i 






waa as dangetoua, aa to the Yellovf Fever, as Philadelphia. 
He tried to get a conveyance to Philadelphia in order to 
onect his accusers, but he could get none, and therefore 
determined to go on foot. It was a remarkable hot day, on 
the 20th he walked to Mr. Stocktrs in the neck, but very 
much exhausted as he had taken but little nourishment on 
his journey, \hen he reached Mr. Stockers' he asked for 
some refreshment, but he got none, he then proceed d to- 
wards Lebanon to obtain it. He met some Chairs going to 
Stockers^ and he asked if Mr. Sto.ker was in them he was 
. answered yes. Mr. Stocker asked who took him ? he an- 
swered, nobody took me, I came myself. Next morning he 
■ went voluntarily to Stockers for examination. When he 
'; was in Philadelphia he understood that a warrant had been 
> issued against him by Alderman Jennings, he waited upon 
I Mr. Jennings, who could not find the warrant, and therefore 
'' let him go at large. He went to Mr. Stocker on Friday 
. the 2 J St and there he found Mr. Stocker, Mr. Wharton, 
and Mr. Fox.. ..he submitted himself to their examination. 
; He does not know there was any oath to support the charge. 
! They decided, that Lyon should go to goal, there was no 
circumstance alledged against him, but that he had had the 
j doors in his possession before the robbery, the bail required 
j was 150,000 dollars. It was impossible he could procure it. 
He was therefore committed to goal. In which, there was 
twenty or thirty cases of yellow fever, and a number of 
deaths followed. He was neglected while there, and reduced 
to extreme want, the access of the few friends he had was 
■denied. 

He remained in goal twelve or thirteen weeks, without a 
bed to lie on. Sometimes confined in a sol'tary cell, during 
which, he was so sick that the hair fell off his head. 

Alter four or five weeks he was sent for again by Mr. 
Stocker, and underwent another examination, which is sign- 
ed by him. He stated' to them his suspicions relative to Ro. 
binson and the stranger, whom he had seen at Market street 
ferry, and mentioned the circumstances relative to Robinson 
and Davis. He did not know Davis's name, he was a Strang. 
cr, but he recommended to the. m to send for Robinson, and 
ask him when he last saw Lyon, and who was at that time in 
Robinsons company, this would lead them to the knowledge 
of Davis. 

Forsooth say they Davi^ is a good character &e. 
So that this intimation seemed to\>fe ^twvvwiV^ w^^^^^'^^ 
and Lyon w^s remanded to \irisotv. X ^x\^ vuxv^k^ ^»^ "^"^"^ 

B 
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wards that Davis was the man who had committed tt 
Robbery. 

L\ on was afterwards brought before Judge Shippen, c 
Habeas Corpus. And then the defds. were examined on oati 
Mr. Fox was examined. 

The bail was reduced to 6000 dollars but he could ^n 
procure it. 

On the 20th of November it was published in the nei 
papers, that Isaac Davis was the robber, and nearly the whc 
of the money was found upon him. 

Uaac Davis, by threats and promises confessed that k 
and one Cunningham, a porter to the bank who died in Ph 
ladelphia of the yellow fever, . were the only two perso 
concerned in the robbery. 

The Bank were bound to bring Isaac Davis to justice bi 
they suffered him to escape. 

' Instead of discharging Lyon, and compensating him f< 
his sufferings, they went on with a prosecution against hir 
Not for robbery, but as an accomplice. 

The bill of indictment was presented two months after a 
was discovered, yet notwithstanding Lyon was continued i 
prison. 

On the 12 December 1798, he was brought before tl 
supreme court, and bail, was demanded for 2000 dollars. 

Bail was accordingly given before Alderman Wharton 
was alledged that Lyon had threatened Jonathan Smith ai 
*he was upon that allegation boui\d to keep the peace. 

On the 12 January,* 1799, the indictment was sent to tl 
Grapd Jury to which Samuel Fox, Jonathan Smith, and Jol 
If aines were endorsed as witnesses. 

To excite the idea that the locks were opened with fal 
keys, they talk about plaister of paris, clay, putty, wax & 
as means of procuring a model or impression of the key. 

The Jury will l^ave to keep in mind, the importance of 
fact to which I shall call their attention. Suspicion is entc 
tained of false keys and Patrick Lyon. The cause will tu 
upon another hinge. Not a word is said of the real ke 
htfing frequently left with Cunningham, their indoor porte 
Key{:i which were frequently used by him to open the vaui 
in the morning, which vaults he hud previously closed tl 
j.M'ecttding evening, we shall shew you. that that porter fa 
been often entrusted with those keys, and that he has be< 
,1 en sleeping abroad with the keys tied round his neck. 
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Judge Smith, 

• Here declared onfhearing these facts he found the defdts. 
9cted as officers of the bank, he therefore would not sit on 
this case as he is a stockholder in that institution. He there, 
fore withdrew. 

Mh« Condt continued. 

The morning after the robbery the bank door was found 
open, Cunninghann opened the front door and inner door to 
admit Annebsly- .He slept up stairs, the back door must 
havt; been opened by some person on the inside, because it 
was barred on the inside, and no lock or bolt on it which 
could bt aif Jcted from the outside. 

If die oiiicers of .the Bank instead of looking to Lyon 
had looked to the stranger who accompanied JVIr. Robinson 
to L\ons, when the doors of the vault were taken to his 
shop to their own f)orter Cunningham and to Davis they 
would soon have found the robbers who were those they after, 
wards discovered to be the perpetrators of that fraud. 

The proceedings of the Legislature were next adverted to. 

1st. Page 18 from the journal of the house of Repre- 
sentatives. An extract from the Govemor^s message of 
December/, 1798. 

*'*' Under these circumstances, it affords me peculiar plea- 
sure to inform you, that the recovery of the notes and cash, of 
which the Bank .of Pennsylvania had been robbed (in a man/t. 
ner, and at a season, that will not admit of anv imputation 
upon the integrity or vigilance of its officers) affords a criti- 
cal assurance, that there will be ho abatement in the revenue 
arising to the state from the dividend on the stock of that 
institution. This source, therefore, may be expected to 
produce a sum of 80,000 dollars ; and the interest on the 
stock of the United States, the property of Pensylvania, will 
yield a sum of 6,34*0 dollars. The fluctuating revenues, 
collected from the Secretary's office and the Land-office, the 
duties on sales at auction, the fees on writs, marriage and 
tavern licences, court and militia fines, and the arrearage of 
state taxes, will probably, furnish 70,000 dollars ; »id these 
several sums, added to a surplus of 80,000 dollars, on wbicU 
we may fairly calculate as resulting from the receipts of the 
current year, establish an aggregate fund of 186,840 dolls." 

2d. Page 34. It appears' that part of the message was or- 
dered tp be referred to a Comw^iiU^ft* 
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3rd. Page44« The Committee were 'appointed and cou. 
s'lsted of Messrs. Preston, Fraily and Weaver. 

4th. Page 97. The following report was read. 

*' The committee, to whom was referred that part of the 
Governor's address relative to the robbery of the Bank of 
Pennsylvania, together with his communications on that sub- 
ject, made report, which was read, as follows, viz. 

That on the night of August 4th last, some villains entered 
the Banking-house in Lodge. alley, and made an unsuccessful 
attempt \o force open the doors of the cash vault, and to pick 
the lock of the iron chest Used by the second Teller^ but the 
institution sustained no loss; and as it was apprehended that 
the attempt would ^e renewed, and considering the insecuri< 
ty of the building, and the impossibility of m king such re 
pairs to it, as would render it safe to trust the property any Ion 
ger, the porters were armedy and direcied to sleep in the Bank- 
ing, house, in order to guard againbt the success of future at. 
tempts. 

The immediate removal of the Bank to CarpenterVhall 
was proposed. Arrangements for that purpose were made 
with the Land officers, in whose possession it was. 1 his 
building, trom us construction, and the improvements which 
had been made to it when in the occupancy of the Bank of 
the United States, was thought perfectly secure ; but previ- 
ously to the removal, which took place on the Saturday fol- 
io » ing, a new patent lock was put to the outer door, and 
two iron doors were fitted to the cash vault, with locks which 
hiidbeen used for the book vault, and which were of a better 
construction than any which could at that time be procured 
in the city ; the precaution of obliging the porters to sleep in 
the Bank was continued, and the watchmen were charged to 
be particularly vigilant. 

'iwo days previous to the late robbery, Nathaniel 
Potter, one of the porters, who is since dead* was seized 
itith the yellow fever, and no confidential person could be 
procured to supply his place in the Bank. Thomas Cun. 
ningham, the other porter, who is also since dead, slept 
there alone, and early on the morning of Sunday, the second 
day ol September, Mr. Annesly, the runner, having occa- 
sion to go to the Bank, to complete some business which he 
had left unfinished the evening before, found the back door 
of the Banking-house open, and looking into the Banking, 
room, he, to his great surprise, discovered the doors of the 
ca*fh vault iJJtewise open. He immediately roused .the por. 



■ I 
.1 



y 



ter« who was asleep up stairs. Cunningham came down^ 
and unlocked the front as well as the inner door of the house • 
they went into the Banking. room, and found all the window- 
shutters secured, the back door unbarred atid the doors of the 
cash vault unlocked. 

Mr. Anncsley went directly to the rtsidence of the 
Cashier, about three miles from town, and apprised bim of 
what he had discovered. 

A messenger was immediately sent to the President of 
the Bank, and upon hi« coming to die city he found the 
Cashier, with the runner and porter, in the Bank* Upon an 
examination of the house, it was found that the locks had 
been opened by false keys, for no injury was done to the 
wards of any of them, nor. was there any appearance of 
force having been used. 

The loss which the institution had sustained j¥as ascer. 
tained to consist in bank notes and gold, which were taken 
out of the cash vault ; the amount is one hundred and sixty- 
two thousand eight hundred and twenty-one dollars and 
sixty«one cents. 

Measures were then taken for the further security of the 
Bank, and employing several persons to search after suspici- 
ous persous. A meeting of as many of the Directors as were 
in the vicinity of the city was called, and the particulars of the 
luss, and the steps taken in consequence of it, were commu. 
nicated to them. Early the next morning the circumstances 
were communicated by the President to the Governor. 

It may not be improper here to notice the distressed situa- 
tion of the city at this period. A pestilential fever raged in 
every quarter of it, which no doubt, facillitated the perpetra- 
tion of the villainy, and by opposing insuperable difficulties 
to search after those concerned in it, enabled them for a 
time to elude detection. 

Every exertion was made by the officers and Directors of 
the Bank to discover the perpetrators of this flagrant robbery, 
l^etters were immediately sent to New- York, Wilmington 
and Baltimore, apprising the diflfert-nt Banks in those cities 
of the event, and soliciting their aid in detecting the villians. 
Advertisements were published throughout the United 
States, cautioning the public against the receipt of the post 
notes stolen, considerable rewards were offered for the ap- 
prehension of those concerned in the robbery, in addition to 
that of one thousand doUais promised in the Governor's 
proclamation. 
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Several persons were arrested upon suspicion, and 
amongst those is Patrick Lj^n, the Smith, who was employ^ 
ed in titling the iron doors of the cash vault, and without 
whose privity, it is believed this robbery has not been com. 
mitted. 

After much painful anxiety and unceasing vigilance, on 
the pare of the officers of the Bank, they had the satisfaction 
to discover the perpetrator of this daring robbery, so that the 
whole amount of the property stolen has been recovered, 
except about three thousand two hundred dollars. 

One Isaac Davis, a carpenter by trade, had an account 
opened in this Bank; and the first circumstance which 
excited the suspicions of the President and Cashier against 
him was a deposit of sixteen hundred dollars. Enquiry was 
made as to his circumstances and character, which were 
found to be such as to induce the officers to watch his con. 
duct. On Saturday, the 17th November, just before the 
Bank closed, he deposited three thousand nine hundred and 
ten dollars. The suspicions were then increased, and it was 
thought proper to enquire at the Banks of the United States 
and of North-America, whether he had accounts open with 
those institutions, and on Monday morning such information 
was obtained, as left no doubt that he was the robber. 

He was then invited to the house of the Cashier, upon a 
pretence which excited no apprehension of the views of the 
officers, and there, partly by threats of an immediate arrest, 
and partly by promise of an intercession 'with the (Governor 
for a pardon, a confession of his guilt was extorted from him. 

The disclosures made by him criminated only- I'honias 
Cunningham, the late porter, and himself, for he repeatedly 
declared that they alone were concerned in the robbery. It 
was before remarked, that Thomas Cunningham, slept in 
the Bank the night the robbery was committed, that ht was 
taken ill of the yellow fever the day after, and died in the 
course of the week. Davis acknowledged that they haddi. 
vided the money stolen, and that the deposits he had made 
in the different Banks were part of his share. 

He then gave his checks for the balances of his accounts 
with them, and immediately after, accompanied by the Pre, 
sident and Cashier, went to the house where he lived, when 
he delivered up to them a large quantity of bank notes. 

They then went to the house of the President, where the 
notes were counted, \<^hich, together with the checks. 
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amounted to one hundrcrd and one thousand and forty-four 
dollars and forty-two cents. 

He then assured them that he had returned all he was pos- 
sessed of, and that the remainder of the property stolen 
would be found at the house where Cunningham died* 

The Cashier then went and informed K. Wharton, Esq. 
Mayor of the city, of the fortunate discovery, leaving Davis 
under the care of the President. 

They searched the house described by Davis, but without 
success. 

The Mayor then informed Davis, that unless he made a 
full disclosure he would commit him to prison, and have his 
bouse searched, and by threat and promises an acknowledg. 
ment was obtained from him, that he had visited Cunning- 
ham the day he was taken ill, and had received from him the 
remainder of the money stolen, a great part of which he 
had still secreted. 

Thev then went to Davis's house, and he returned them 
the additionaKsum of fiftv.seven thousand seven hundred 
and forty. five dollars and eleven cents in gold and in bank 
notes. 

They had then recovered one hundred and fifty'-eight 
thousand seven hundred and seventy-nine dollars and fifty- 
three cents. 

Davis also assigned property, which had cost him a short 
time before eight hundred dollars. 

They then left him to his own reflections, and deposited 
die money in the Bank. 

Davis declared that the plan of the robbery originated 
with Cunningham, who procured the false keys, and that he 
does not know who made them. 

The committee have further to add to this lengthy detail, 
that in order to secure the balance of the money stolen, the 
Cashier, on the 21st of November, inclosed a bond and 
warrant of attorney to J. Davis, drawn in favour of the Pre- 
sident, Directors and Company of the Bank, for the sum of 
three thousand dollars, requesting him to execute the same. 
This was intended to secure some real estate he held in the 
county of Delaware. 

On the 24th of the same month (November) Benjamin 
Brannon, Esquire, Associate Judge of Delaware county, 
and uncle to the said Isaac Davis, called on the Cashier of 
the Bank, and informed him that he had the bond atvdvt^x* 
rant of Attorney executed by D9i;vu> vi\\vOcOwe.H*a^^^ifc«^^ 
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to him (the Cashier) on condition of procuring a pardon -for 
the said Davis. This the Cashier declined accepting, bein^ 
apprehensive that a prior hond and judgment might have 
been given by him, and upon enquiry he tound, that on the 
23d, whichwas the preceding day, the said Benjamin Bran, 
non, Esquire, brought a declaration on a judgment confessec 
upon a bond, Isaac Davis to his mother Mary Davis, foi 
the sum of two thousand four hundred dollars, dated th< 
21st November, which was entered the same day. 

It appears to the committee that this bond given by Davii 
to his mother, and the judgment confessed upon it, was fo^^ 
the purpose of defrauding the. Bank of the balance of th^^ 
money stolen, and that the part which Judge Brannan ha^^ 
taken in the business is highly reprehensible, if not criminal. 

The committee are of opinion that the President and Ca- 
shier of the Bank of Pennsylvania, for their care, vigilance 
and exertions, in detecting the robber, and recovering the 
money stolen from the said Bank, deserve the highest com- 
mendation." 

The following was read to shew that the defendants knew 
Patrick Lyon to be innocent of the robbery. 

" The committee appointed to prepare specific charges 
against Benjamin Brannon, Esquire, one of the Judges of 
the Court of Common pleas of Delaware county, made 
report, which was read, as follows, viz. 

1st* That the aforesaid Benjamin Brannon, contrary to 
the duties of his office, endeavoured to prevent a certain 
Isaac Davis from being punished, whom he knew had rob. 
bed the Bank of Pennsylvania. 

2d* That on the 21st of November last, Jonathan Smithy 
Esquire, Cashier of the Bank of Pennsylvania, sent a bond 
and warrant of attorney to Isaac Davis, to be executed by 
him, in favour of the President and Directors of the Bank 
of Pennsylvania, for the sum of three thousand dollars, 
they having received of the said Isaac Davis all the money, 
of which the Bank had been robbed, except the aforesaid 
three thousand dollars. 

That on the said 2l8t of November, the said Benjamin / 
Brannon came to the Cashier of the Bank with the afore- 
said bond, unexecuted, and wished to be informed of the cir, ; 
cumstances of the robbery, and of the return of a part of '^ 
the money ; and after having been informed by the Cashier 
also having stated to him that the President and Directors 
of the Btinkf before they could prevail on Davis to acknow- J 
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kdge the robbery and return the money, were obKged to pro!» 
mise him» that, if he returned the whole of the money, thcjr 
would interfere for his pardon ; and also having stated that 
it was just and proper that Davis's property should be bound 
for the payment of the remainder of the money, the said 
Benjamin said he would see Davis on the subject* 

That on the said 21st of November, Benjamin Brannoa 
wrote a bond and warrant of attorney for Isaac Davis to 
execute in favour of Mary Davis, his mothe^i for the sum. 
of twelve hundred dollars, whkh sum was more than suf- 
ficient to cover all the property belonging to Isaac Davis ; 
and that on the 23d. of the same month, the said Benjamiit 
Brannon went, in person, to Chester, and had judgment en. 
tered upon the said bond. 

That the said Benjamin Brannon called several times on 
the Cashier of the Bank^ between the 21st of November 
and the 24th of the said month, and impressed a belief on 
the mind of the Cashier, that Isaac Davis would tell 
who made the picks and keys, and at one of the times said 
that he had seen Davis, and thought he would get Davis to 
execute the aforesaid bond, in favour of the Bank, if it would 
operate as his compleat discharge. 

That on the 24th of the same month, the said Benjamin 
Brannon called again on the Cashier of the Bank with the 
aforesaid bond executed in favour of the Bank, and said he 
was ready to deliver it, on condition that Davis's pardon 
should be obtained. In this particular the said Benjamin 
Brannon manifestly designed to deceive and defraud the 
President and Directors of the Bank, knowing that he had 
previously got a judgment entered against Isaac Davis in 
favour of his mother, sufficient to take all Davis's property, 
and without giving^the least intimation of this circumstance to 
the Cashier. The Cashier did not accept of the bond, and 
when, on a subsequent day, the Cashier informed the said 
Benjamin Brannon that he had discovered that a judgment 
was entered against Isaac Davis in favour of his mother, he 
replied, that he knew nothing of that bond until it was 
handed to him, although at the same time, he knew it was 
written by himself. 

That the said Benjamin Brannon has frequently said that 
he did not see Isaac Davis at any time after the robbery, 
until the 24th of November, although he acknowledged to 
the Cashier that he had seen him previous to the 24th oC 
November last, and although I^^c ^^n\4 ^Os;xi^^\^^'>^^ ' 



po virer of attorney to his mother, before the said Benjan _^ 
Brannon, on the Slst of November. ^ ^ 

Evidence. 
Yst. A bill of indictment was read to she^J" the Defer-^^^ 
ants had attempted to have the Plaintiff indicted by the Gr?%nd^ 
fury. For the abstract of which, .see the declaration. 

Joseph Riser^s Deposition as follows : 

' JosEi*H Uizer, of the city of Philadelphia, being duly 
•>worn, doth depose and say, that, during the time he wae 
Mr. Smith's hair dresser, the next day or shortly after the 
plaintiff was released from conRnement, upon the prosecu- 
tion instituted against him for robbing the bank of Pennsyl 
vania, the dep>onent had a conversation respecting him witli 
Mr. Smith, one of the above named defendants in which ihe^ 
deponent stated, that he saw Mr. Lyon, upon which Mr* 
Smithsaid di d you by God, what has he got out? the de« 
ponent answered yes, I am sorry for that said Mr. Smith, 
what does he say? he says you have used him very cruel, by 
God replied Mr. Smith, we will use him worse, we are not 
done with him yet, we will try and and confine him longer^ 
Mrs. Smith who was then present asked, " are you not afraid 
now he is loose^' to which Mr. Smith answered " we 
have got him bound down and we have got him fixed so that 
he cannot sue us" after the bill against Mr. Lyon had been 
returned Ignoramus the deponent asked Mr. Smith " is Mr. 
Lyon got clear or is he condemned?" to which he replied, 
*' he has got clear " the deponent then said, I suppose you 
%vill make him a compensation for his lost time and expen- 
CCS? he may think himself damned well off said Mr. Smith, 
that he h'as got off so easy, the deponent has heard Mr. Smith 
fioon after Mr. Lyon's discharge from confinement, and 
whilst deponent dressed his hair, say, the plaintiflF was 
a damned rascal, he should be hunted out of the country^ 
ihathe need not expect any favours from him, we have, said 
iMr. Smith done his business for him, there is nobody will . 
nuiploy him of any consequence, he has lost all the work of ' 
ihu Dank and not a director will employ him, well said the 
dc]K)nt nt I think Mr. Lyon is a very honest man, at these , 
words My. Smith's countenance changed and he looked dis* ;- 
rhf}^Lc\ !,^utfa5d -hs. deponent, Lyon says he will sue the ,,: 
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Bank, and make them pay for it, at these words Mi*« Smith 
answered warmly, he sue us, he cannot sue us, and if he doer> 
we can always have the Jury on our side, at the same time 
calling Mr* Lyon a rascal, scoundrel and the like. 

The deponent being cross examined saith, he believes the 
first of the conversation to which he has refered was, he 
asked Mr. Smith how Mr. Lyon was, he answered, he could 
not tell, next day the deponent mentioned to him that Lyon 
was out, Mr. Smith then says is he;by God, deponent answer, 
ed him yes, deponent says he never was desired by any bod}^ 
to have this conversation with Mr. Smith about Mr. Lyon, 
that he never was promised any thing for this deposition, 
that it is so^ long ago he forgets a good many things, he 
speaks the truth as far as he knows and no farther, that on a 
Sunday afternoon he met Mr. Lyon going to Lebanon and 
got talking together in the year 1798, that the conversation 
with Mr. Smith he cannot recollect whether it was in the 
forenoon or the afternoon, he generally dressed him b^ween 
seven and eight o^clock in the morning or in the afternoon, 
that he attended Mr. Smith as his hair dresser and was at 
his house that day the conversation passed, np longer, than 
while the conversation lasted. 

JOSEPH RIZER 
Sworn and subscribed before me 31st 
August 1805. 

J. YEATES. 

William Fox's Deposition. 

William Fox formerly of the City of Philadelphia, but 
now of Queen Ann's County in the State of Maryland, black- 
smith a witness on behalf of the plaintiff being duly sworn, 
deposeth and saith, that this deponent worked widi the plain* 
tiff as a blacksmith, in the city of Philadelphia, in the year 
1795, 1796, and 1797, for a period altogether more than two 
years, that in the summer of 1797 before the deponent left 
the- employ of the plaintiff; the plaintiff was engaged by a 
certain Samuel Robinson a carpenter, who acted as the 
Agent of the Bank of Pennsylvania to make two Iron doors 
for the book Vault of the said Bank, that when the said 
Samuel Robinson proposed putting two old locks to the said 
doors the said plaintiff objected and desired the said Samuel 
Robinson to tell the President of the said Bank that such 
Tocks were. not suitable for a Bank^ thek c,QtAV«>^^\N'«^^'^'^^ 
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shnple thatthev could be easily opened, and also that t 
mode proposed for fixing the doors was unsafe, as they ou^ 
to be fixed in frames, that this deponent does not recoil 
whether the said Samuel Robinson brought any answer fr<<.,^^ 
the President, but no alteration was made of the locks 
in the mode of hanging the doors, that one of said locks 
longed to an old room door, and the other had a brass t^ ^ 
and was similar to the locks used for the Cabin doorsL ^/ 
Ships, that this deponent at the time of putting the said Xoci^f 
on the doors aloresuid, did not think them sale and is certair 
. that he could have got ready made keys at Kichards's or anj 
other Iron Mongers to open them, that Samuel Robinsoi 
almost always attended for the Bank at the PlaintifF*s shoj 
while the said Iron doors were finishing, that this deponem 
never saw any man there of the name of Davis nor doe- h( 
recollect ever seeing at any time the man of that name wh< 
has been charged with the robbery of the Bank that durini 
the time this deponent was employed by the Plaintiff th^^ 
Plant iff was an industrious punctual and honest man and 
from the knowledge of this Deponent as well as from gene- 
ral imformation this deponent declared when he first heard 
the Plaintiif accused of being concerned in the said robbery 
that he did not believe it possible and this belief is more con- 
■firmed by the general good character which the Plaintiff has 
ever since maintained. 

WILLIAM FOX. 
Affirmed and subscribed before me the ^th 
November 1805. 

FREDRICK WOLBERT. 

4th. P. Lyon's first examination before J. C. Stocker, 
Esq. on the 21 September 1798, he being one of the City 
Aldermen, Lyon was asked what time he left the City of 
Philadelphia^ he proceeded nearly as follows : 

I sailed on Tuesday the 28th of August on board of a . 
shallop, commanded by Edward CoUins, bound to Broad- "< 
kill creek, and took with me my apprentice James M'Ginley, 
the next day being Wednesday the 29th, we sailed down the • ■ 
river, I never saw my boy in higher spirits from the time 
he came to me, on Thursday the 30di my apprentice began 
to complain of the yellow fever, we had a gale of wind and ' 
was obliged to put into Quahansey for safety, the next day, 
Friday 31st^ my apprentice continued very sick'andlost the ' 
zise of his limbs and had it not been for me he would hare. 
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fallen over board. On Saturday the 1st of September wc 
arrived in Broadkill creek, we went on shore, my appren* 
rice seemed much better, we went to Fleetwood's tavern 
and got dinner, after dinner I went into Lewistd^n and fell 
in company with Captain Learmont a Pilot, and slept the 
same evening at Mr. Elliot's tavern. Sunday morning the 
' 2d of September I set ofFtt) Fleetwood's tavern, which is 
about sfeven miles from Lewistown, and on my arrival I 
found my boy much worse, I procured two Doctors for him, 
they differed as to the disorder and likewise the mode of 
cure. Monday September the 3d, my apprentice continued 
worse the fever increasing, I nursed him night and day till 
Tuesday the 4th of September, when about 6 o'clock that 
same morning he died, after paying for a coffin and all the 
other expences ; I asked Mr. Fleetwood what his bill would 
aoiount tb^ be brought me in debt six pounds, having but 
thirteen dollars and a half left, I told him I should want 
some ready cash, and not havi^ig enough to pay him I left 
him my watch and to pay him when he arrived in PhiladeL 
phia. About the 12th or 13th of the month, I was told by 
« Samuel Edwards a Pilot, that a Bank was robbed, 
he was not certain as to what Bank, on Sunday about the 
16th of the month Mr. Hunter and his wife came to Lewis-' 
town, we conversed about the robbery of the Bank, and the 
death of many of our acquaintances ; the next day Mr. 
Hunter was setting at Mr. Elliot's tavern, he asked me to 
tak/5 a drink ; whtn he renewed the story of the Bank rob- 
bery, he told me that many persons were taken up, mention, 
ing their names, I asked him if one of the name of Samuel 
Robinson was taken up, he could not tell, he began a long 
circuitous story adding, that he was sorry there was so ma- 
ny innocent persons suspected, and said all the workmen 
that wrought at the Bank were suspected, I then asked him 
if I was suspected, he said yes, I asked his reason for not 
telling me sooner, he said he did not like to affront me, I 
told him I would go to Philadelphia, he strongly advised 
me, and next day I sailed with Captain West, and arrived 
in Brandy wine on the 20th of September, and. trax^elled on 
foot to Philadelphia. 

5th. P. Lyon's second examination 21st of October be- 
fprej. C. Stocker. - 

Lyon was then asked for his suspicions. Mr. Stocker got 
pen, ink and paper, and took down the followirg words, 
as near as can be recollected, viz: 
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That on the Friday afternoon, or the day after the 
doors came to my shop, Robinson the carpenter, c 
there with a stranger, they both examined the locks 
closely ; Robinson gave me strict orders to go on as quic ^^* 
possible, I told him in the hearing of the stranger that ^j^ 
locks were not fit for a Bank. Robinson's answer .was d^yj^ 
it, ii will make a shift. I gave Robinson and his compai7/b 
something to drink, and they went towards Second- stree 
In about five or ten minutes after, Robinson's companio 
came back and went into the shop, while I was answering 
young woman at the door. Robinson's companion did nc 
stop one minute as he came out of the shop, I said to bin 
I believe I must work all night, the Bank is in such a burr 
for their work. Robinsons' companion answered, and saic 
he would see the Bank damn'd before he would kill himse^ 
for them ; he then went towards Front-street. While I wa^^ 
hanging the doors at the Bank, I saw this companion of Rob* 
inson's there but I could not tell what he was, I had never seen 
him 'till within those two days..*.Hobinson's companion ap^ 
peared tot me to be a clerk, (I suppose in the Land-office), 
as Carpenter's hall had been occupied by the Land-office , 
prior to the removal of the Bank of Pennsylvania.... Robin- 
son's companion seemed to me to be well acquainted with 
the whole of the Banking house. I afterwards, about the 20th 
or 22d of August, saw Robinson and his companion at Mar- 
ket-street ferry: just as I turn'd round from Market-street, 
they were both sitting at the front window, and I declare, I 
never saw two men so alarmed as they were at the sight of 
me, they stared and looked confused at one another ; I saw 
they were alarmed at my appearance, therefore I did not go 
near them ; but they observed I saw the cbnfusion of their 

countenances. Robinson called me to the window they 

were drinking either porter or beer sangaree, but did not 
ask me to drink. Robinson says to me, P*Ir. Lyon what 
brought you this way, are you not afraid? the Yellow fever 
broke out here. I answered, what brought you this way, 
are you not afraid ? Mr. Lyon, says Robinson, do you mean 

to ga out of town ? I do not know, says 1 Do you mean 

to go out of town ? he answered, he did not know. Says 
Robinson, Mr. Lyon there is a bar wanting for a door of tlie 
Bank, mentioning what door ; but I do not recollect what 
door It was he mentioned. His companion replied, Damn it 
there will be no occasion for that. I answered them, 1 was 
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ready for them at all times ; I left them, and went to a peach 
boat and bought some peaches ; carried them to my shop, 
and gave my apprentice some of them. I said to my ap- 
prentice, Jeamie I saw Robinson and that stranger, at 
Market- street ferry, that was in our shop while we were do^ 
ing the iron doors : they seemed to be in deep study, and I 
do not think they are after any good* 



Mr. Alexander. Sworn. 

Sometime in January, jlSO^i I was at James Kerr's^ 
John Haines was there, and Kerr asked Haines if he had 
seen Isaac Davis who robbed tBe Bank of Pennsylvania^ 
Hains said yes, and saidl^e n|n|iit and told Smith the Cashier 
of it, and asked the Cashi<r^f he would take Davis into 
custody. Smith the Cashier answered aiid said no, hang the 
fellow, I wish he would go off. I cannot tell what time John 
Haines had seen Davis. 

James Kerr, sworn. 

About 12 months back, Haines was at my house, he said 
he could lay his hands on Davis in two hours. I expressed 
a good deal of astonishment that he was not taken up. Inno- 
cence was punished and the guilty suffered to escape at 
large. I radier think he mentioned to me first that he had 
Seen Davis ; and when I mentioned to him my surprise, that 
he should be suffered to go at large, he said he had menti- 
oned it to somebody in the Bank, hut they gave it the go bye. 
Lyon heard of this conversation and requested me to get it 
repeated before a witness, which I did, and Mr. Alexander 
attended, and took a note or memorandum ; the note was 
taken down a week after in my house. I was acquainted 
with Lyon before the robbery, I was recommended by Mr. 
Ingersol to employ him, and I always found him, a very 
worthy honest blunt spoken man. I have known him from 
1794, he was an Industrious thriving man in his business 
his character suffered amazingly on account of his being 
taken up on a suspicion of robbing the Pennsylvania Bank, 
as it was known he had been working for that institution. 
His character continued to labor under a stigma, until the 
feet of the robber\^ was proved on Davifi. 
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Martin Rizer, sworn. 

My brother Joseph died, to-morrow will be four week 
he was a long time in a declining state, he was very poor] 
when he took his oath, iiis disease was desperate, he sai 
he never expected to return from the country, shortly aft 
his deposition was taken* I have known Lyon since 179 
He is an honest industrious thriving man ; very much s< 

He suffered afterwards in his constitution* John Gul 
thought him guilty, and several of his old acquaintance^ 
looked black upon him but it is no wonder they looked bla^ 
on him on such a charge, and that by such men especially 
thty had never heard of his examinatioi;i. He carried c>^ 
less business afterwards and had not so many Journeymen, 
as he used to employ before' lfi« attack made on him by the 
Bank, nor was he so much employed by others in his pro. 
fessiom He boarded with me a considerable time, I was 
obliged to give him credit near a year after he came out ol 
prison before he was'able to pay me. 

Cross examined. 

m * 

^. How many men did he employ before this affair took 
place ? 

A. He employed four or five men, he has now only one or 
two, but I cannot say generally how many he has had since. 

Phillip Coldwater sworn. 

1 was a watchman at the Bank before it was robbed, t 
^Vised to be in the Bank in the morning frequently to mak^ 
fu'cs by the break of day. The other porter died, but the 
porters, Potter and Cunningham used to go to Smith foi 
the kuy turn about, ofien limes Mr. Cunningham used td 
have the key over night. I asked Mr. Potter how Ciin« 
ningham came to have it and not Potter, he said he is mor« 
trusted then mc. This was the Vault key lor the cash, where 
the books anil things were kept in, I have seen him unlock 
the door and take out the books and the cash and boxes of 
dollars. I have helpt them to put it in the vault often in the 
evenings. 

Cunningham boarded in Elbow I^ane at Mr. Davis's, but 
he slcp in the Bank. 
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lew him have the keys several nights, but not always* 
; Vault was upstairs on one side on the ground floor* 
IT was present when the money w£V6 put into the boxes 
irault of an evening, but not always of a morning when 
)ney was taken out* 
:rs were two iron doors, to the vault. 
'■ night of the robbery Cunningham came to the Bank by 
f between the hours of seven and eight o'clock in the 
g, my partner andl'>was sitting together in front 
Bank, he ha^li'e key of the front door with him* 
slept in thg^sink . upstails, gex^t-afly. When Cun- 
im came Jjke told jua we could get tijfffi duty to do, I 
red, welpjf extra duty^ €nXf9L pay, tm^*<w^s on Satur. 
veninfrw '^tf'told us nelt^onday^ ycm will have 
md at iwel^tt'in the.jC^ip^.Ad coiAihue^ '|ill six in the 

asked US if we could liot Jumish him with a light as 
I none in the Bank. We told him we nad none but the 
n the watch ho'ute, if that was of service he|might have 
lid not want i^ He saidyes,-atid asked if it would burn 
ht, we told him it WOuld, we gave him the Lamp, he 
t into the Bank and locked thci<|d6or, we saw nothing 
3f him till betweeik^nSmd^l^^n on Sunday morning 
tie came to me and desired that I and John M* Aninch 
come to the bank. He never borrowed our lamp before 
ght ; he told me I was wanted at the Bank immediately. 
t to the Bank, there was Mr. Smith, I cannot say 
vely whether Mr. Fox was there or not, but I think 
best of my knowledge they were both there. They 
oned me whether I had been away from the Bank 
ne during the night. I told them I was not; he asked 
er either of us were away ? I said no* Then Fox said 
ovv voTi to let the Bank be robbed last night I answered 
nothing to any body, I saw nothing, I heard nothings 
e hostlers who I thought drunk at Israels stable* 



Court adjcurned^ P. M. 

Same witness in Continuation. 

paiiiitir was examined after me, then Mr. Smith tolJ 
to mention any of the circumstances to anj one or 
ct it be known to our wives. 
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1 was not asked about any thing which happened to Cun- 
uingham, so I do not know that I said any thing about him* 

We were however asked if any body had been there 
the night before, I answered no. And as further proof we 
said our two dogs would not allow any body to go near the 
Bank. 

They knew that Cunningham slept in the Bank and so 
I thought they did not think it worth their while to ask me 
any thing about him. */ ' 

When the Bank wa§f going to Gcnfitttown we went to it 
and Mr. Fox sa\^ idC " He.told us toll|u£ a little, but did 
not tell us why or fol* what, when we wefit to the alley 
he winked ro^ponn Fri^s, who went with uato the mayors 
At Mr. Hillfuy Bakers the fame night we weiif examined* 
Mr. Baker made out our qrojtott^cnt and^said no security 
could be taken, either for inj«d&or Partnep< we talked a 
good while and s^d it was Very hard we should be sent to 
jail as we though^ that William Sansom andl Samuel Coates 
would be our baii>jw« said it was no matter they would not 
take bail if it was only fori;he robber^ of a shilliftgbut in the 
end, the Mayor said ^e might go and C^l again upon him 
to.moirow, and then^we went and. took. care, of the Bank 
that night, as we hadWone httfere^^ ^ ' 

We also continued to watch the sickness through* We 
came to the Ma)-or's next moi^iing, and he told us not to go 
out of the way, but nothing wavsdid about bail, and we went 
to watch the B mk also that night, and so continued to watch 
all the time I mentioned before. 

Mr M^Aninch told Mr. Smith, if he had b^en more 
careful of the keys, the Bank would not have been rebbed. 
This was said in answer to Mr. Smith, who had said the 
Bank would not have been robbed, if we had watched as wc 
ought to have done. To this he made no answer. 

I was at the Bank when the money was brought back, it 
was in the morning. 4 

I then threw my coat into the Bank and resigned. 

A letter had been sent to the Bank by those who recom- 
mended us, and they ought to have reposed confidence in 
the character they gave us, and thereupon I told Mr. FoX» 
iliat if ever it was found out who robbed the Bank, it would be 
found to be those who were in the inside, and not those who 
watched on the outside. I told him so before I left the service 
of the Bank. Mr. Fox would not believe it, he sj|id h^ 
.^tl/I thought we were concerned. It was a few days befor^ 
f^be money wcis found th?.t he expreftSvcA \\vvs nYvxCxr^Tv, 
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Cunningham had always a candle in the Bank, and never 
^till that night asked us for a light. 

Before the robbery a good while, I found the door open 
a Jar. I went to Cunningham, apd ask.d him if the door 
had been locked, he said yes ? I told him no, it was not so. I 
told the circumstance after the robbery, I believe to Mr. 
Bickham. 

^. What length of time was it before the robbery you 
found the door a jar ^^\ 

A-> It was not six roondis beforer^he robbery....! remember 
Cunningham compkiined of sickness the^next day after the 
robbery, froi^artiich he did not recover again. 

^. Wliat JBie did you leave the Bank r 

A. We left the Bank at 5 o'clock, the morning of the robbe. 
ry ; we went ^und the bank freqfuently, and walked fron> back 
to front. THfe dogs Would not have barked much, unless from 
the noise of the hostlers at Is|:ttiel's stables. We are gene- 
rally set, one at the front, ^nd teif other at the back. 

The ^ank ^as not robbed in dap Aight, but the aftempoQ^ 
or morning afujr i^K^left our standi^ ^ 

^estion. \t Irero ;» Israel's StaB^ ? 

Answer, aihin^ Carpenter's Hall.) On the dogs barking 
we went bac^^nd'^aw nobody there. ' 

Question. Hj|^(^amiingham all the keys of the Bank ? 

Answer. I did notm^unqiqjgham have more than one 
key that night. W-^ ^ 

^estion* Had he ever the key of the Cash Vault ? 

Answer^ Yes, I know he had the keys, because I have 
seen him open the Vaults without going out of the Bank for 
the keys, to either the Cashier or Teller. 

During the night of the robbery the Cellar door was fast, 
when we went back ; we saw the lock upon it, when we went 
away in the morning. 

We did not sit all night j but sometimes we walked about 
round the Bank as usual, and we never heard any noise but 
at Israel's stables during that night. 

^estion* Who kept the keys of the front door in com- 
mon? 

Answer. I believe the porters kept the keys of that door. 
and also of the inner door. 

September 21, 1798, Lyon's commitment was read in 
Court, but no oath or affirmation against Lyon. 

December 14, 1798, Lyon's recognizance before Whar. 
ton was read. 



( 28 ) 



Mr. William Lace, sworn. 

I was first acquainted with Mr. Lyon, at the latter en^ 
the sickness of 1793, and our acquaintance has continu 
ever since* I always considered him as an honest and i 
dustrious man, and one whom I set a great deal uf store I 
He was in a thriving way before this prosecution was co -^ 
menced against him,' and it was generally thought he \^ 
much injured by the supiciqns pf Mr? Fox, and others of ^ 
Pennsylvania Bank, whcj fefused him their work, and w-^ 
induced others nof^to employ him in their Jmsiness. 

There was a person who called at my shop7sa|d who I foun 
afterwards was Haines, he asked me if I knewlan ingenioi 
man, as he wanted one to do an ingenious job ; 'may be, th 
was the day after the robbery. I answered I knew sever 
such persons. 

After which it came out,Jic wanted to know a lock-sm 
41)4 asked me if I knew Lfon ? I said yes, (this was the Hn 
time of his comiii^) Lygn did jobs which required muc 
ingenuity. Haines cvuxje again some cays af^vr, I informe 
him, Lyon was at Lewis-town, I would writgjp him, if h 
was in a hurry. Lyoh had taken his %pj>rel|pncc boy wit 
him, and could therefore do some work i£j|fftrth while, 
told him how I knew he^w.as gonejjo^Bl^ris^wn. He sai( 
he was gone to Jersey.^ l^saidnjb-. He proposed to go then 
but I advised him to go to LeTHs-town ; if the job was wort 
while I would write. Afterwards I discovered that Haine 
tiras- a constable, and that Lyon was suspected of robberj 
I told him, if he had stated his business, he might have hai 
LyoTi in town by this time. I told him, I would do ever 
thing to detect him. He would not be satisfied he was gom 
bat suspected I meant to lead him astray- I told him, if h 
empowered me, I would go and bring him. I told him th 
fifst, second and third time he called on me, that Lyon wa 
gone to Lewis-town. When Lyon parted with me, he haj 
]iartly concluded to go to Lewis-town. I gave Plaines 
description of Lyon's person. Haines said that Lyon' 
name was Peter. I told him it was Patrick, and he woul 
see his name on the dial- plate of his watch. Lyon wc? 
av/av about a week before the robbeiT. I told Haines tl) 
vers' day and hour he went away. I never saw Lyon aftc; 
until he was in close confinement. 

/ rejnember the second day after his confinement, I^ WC] 
to sec kim :njail. I sciw HusY\ l\\tT^^^iv^\^'&VtA.\\\tcv'a5 
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the jailor to let me see Lyon, they objected 9t. firsti but af- 
terwards it was agreed to let me see him. 
I was taken with the yellow fever. 

One day I sent him victu ils in th'-' morning ; and in the even- 
ipg afier, I saw the provisions still in the room occupied by 
the jailor. I ^sked the jailor why it had not been givea to Mn 
Lyon i he said somebody had forgot it. I was refused ad- 
mittance to see hi in repeatedly, between the hours of 10 and 
4f» I called ^very 4ay I could, after I was well. The first 
time was, perhaps, a fortnight after I had got well. 

I was not admitted on that day. They might have sup- 
posed I had had the yellow fever, and I was not inclined my- 
self to go in. I generally went down there every day af- 
after, except the two or three last weeks while he was impri- 
sioned. On an average, I was allowed to see him twice a 
week, and then was told, I was more indulged than any other. 
The last two or three weeks I wa^ not allowed to see him with^ 
out an order of the Inspectorij. I produced an order from the 
Inspectors once. The inspectors had no objection. The af- 
fair of the food as I mentioned before happened several times. 
^estion. Did .you know Helm ^ 
Answer, ^knew Helm^ ^ 

I saw Lyon'ixi^he east wing, he looked miserable enough, 
much more emaeiiE|tq0 than when he went for Lewis-town^ 
and that t supj)oae sirose from being^ so long in prison. 

I haVe; understood he was permitted to have a bed, in the 
latter part of the time, in which he was imprisoned. He - 
had no bed when I first saw him there ; he had only a blanket. 
He continued in that close confinement, 'till he was remov- 
ed to the east Wing. 

During^the tltae of Lyon's imprisonment, the yellow fever 
prevailed m the jail, and a great part of the confined died with 
that disease. He was kept by himself, close locked up. 

The firsf'time that I spoke to Helm, he let me see Lyon, 
&ut he did not speak to the Inspectors. 

Several of the keepers died in jail during this season > 
it was at the tigje the jail was so deserted that Mr. Wharton 
took charge of it ; he did not let me in to see Lyon. 

After his discharge from jail, Lyon looked much worst 
for his confinement. 

He had good work to do before he left Philadelphia. But 
his shop was shut up during the whole of his imprison- 
ment. '/ 

Soon after my recovery, I took ^\e,Ue,x i\oYa\*'^ci^^vS'^\.w^t.- 
^r..,.Mrs. Stocker said he vftxs ^oiv^i ^o^w^^S"^* X^^^^^ 
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and found him there ; we had some conversation, as to Ly 
on. Stocker said that he had better apply to an attorney 
and get a habeas corpus. I asked him how it was to be done 
there was a great deal of talk. He mentioned Mr. Hallo 
well, and said he would sp«ak to the directors at German 
town about it the next day. I saw Stocker the next day, an< 
he told me the directors were determined to keep Lyon ii 

jail. 

The jailor had positive orders after, not to admit any pet>^, 
^on to see him. .. 

After we hUd been to judge Shippen's, I asked Stockesr- 
jf they were going to let Lyoo out of jail. I don't knoi;^ 
the day I asked this question, but he signified no; we had 
some little talk after, from which I found he had turned, 
for before this, he appeared to be friendly. The first word 
now was, we will keep him there, he has threatened to flog 
us, and certain other gentlt^men of the Bank, we will con. 
trive to keep him there a^-lon^ aa he will stick together. I 
met Haines, and he told 'me he had Uii^kep Lyon out to give 
the information he had promised*-/ linked him what the in. 
formation was ? He said damn him^ he has been trifling with 

us, \ .^^,^ ^ ■ ;, Vjt# 

I told Haines they oug^t t(fle^amine.4^iili^5h6&£ two men 
(Robinson and th'e stranger^ tvho hftpjiftce turned out to 
be that Davis) they we're Jbftth suspecfed^jfr^t-yon, and it 
might lead to a discovery, but Haines thougntiitdf.bf it. 

I was at Judge Shippens, Mr. Fox was aVk'ed by Judge 
Shippen who those men where. Mr. Fox answered that 
Robinson was a person he respected and the otl^ j[not na- 
ming him) was an amiable youg man*. , F d(jk.%econect 
that any one but Mr. Fox was examined Ae.re. \^lJlr. Fox 
stated in this Court that amiable young man was Mr. Tsaac 
Duvis. Both Mr. Fox and Mr. Rawle spoke on behalf 
of high bail and required it on the part of tyoft-- 

I was out of the room a few minutes so that I cannot be 
certain of all that past. , ♦^ 

Mr. Fox and Mr. Rdwle qpposed Lypj^ discharge I 
was in the supreme Court when Lyon waffbrought up and 
the bail lowered by the Chief Justice, I think Mr. Fox Mr. 



• That young man was the friend and companion of tl\e Cashier ef 
the Bank and the Carpenter Robinson. 
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Ingersol and Mr. Jonathan Smith were present I cant say 
positively whether it was Smith or Stocker who swore his 
life against Lyon. 

There was nice ingenious language employed to bold 
Lyon to bail and an affidavit was exhibited of Wheelers res- 
pecting the locks he had examined and which I believe to 
be very erronious. 

Cress Examined^ 

^ Did Stocker ask you who would be his bail I 

A. After Lyon telling nie that Traquire and Hamilton 
would be his bail for 6000 dollars, or as much as was requir« 
ed. I do not recollect either of them saying they would go 
his baiK But t waited on I'raquire, Hamilton and Dob- 
son^ and not one would step forward. Stocker then told me 
to take Lyon before Judge Shippen who resided on the 
West side of the Ridge Road. 

He also mentioned Judge M^Kean but I replied as that 
Judge and 1, had had a misunderstanding I could not act 
for Lyon before him as I thought it would injure L} on, 
but I concluded to go to judge Cox. Stocker said that 
it would not do for I must gcr before one of the Judges of 
the Supreme court. 

^ Djd not Stocker say he wo.uld do any thing consistent 
with his duty. 

A He was friendly and said something in substance like 
that. 

I had three conversations with Stocker, first at Gumey, 
or Smith second at Germantown the third at Whartoni of- 
fice in this building. 

Wharton was present at the last, but he went out. And 
during his absence, Mr. Stocker and I talked and it was 
then he said, he would keep Lyon in prison as long as he 
would hang together. I went out as Mr. Wharton returned. 

I went away leaving Mr. Stocker behind. 

^ Do you recollect Stocker purchased a chair of you ? 

-4. Yes. 

^. When was it ? 

A. The purchase of the chair by Stocker from me hap- 

]pened better than a year before Lyon was put in prison 

Mr. Stocker at the time of purchasing the chair asked me if 
I knew Lyon. I answered yes. 

^. do you not recollect that Lyon corrected Mr* ¥o*.q.vsl 
^his oath at J. Shippens. TheTe w^^ «^o\xv^ c.^xsn^^^'^v^'^ "^ 



( 32 ; 

Judge Shippens about the locks that Mr. Fox acknowledgec 
he was mistaken in, buc I don't know what were the particu 
lars. I dont re collect by whom another subject was intro 
duccd^ or to whom delivered, but, it seems to me that it wa 
something said of the information 'given by Lyon as to tK^ 
man that he suspected at Market Street Ferry« 

Thomas Cave Sworn. 

The Thursday after the robbery, I was going to- West 
Chester, and met Jonathan Smith on the road, I had 
formerly been watchman'at th|e Bank«««..he told me the bank 
had been robbed. I asked hiiki whor^id it K He answered 
no body but Patrick Lyon. ;^t ipas certainly him, and no 
Other person. He said Lyon had the doors gtid locks in 
his possession some time before the robbery. I answered 
that I remember at the old Bank, the door and window was 
found open, and I told Mifflin of it, when he was cashier. 

I also told Smith that it was on the Thursday before the 
robbery that Lyon said he was going to Cape Henlopen, I 
said he would come back, if he heard he was suspected. Smith 
told me he would reward me for taking Lyon, he would give 
me 2000 dollars. As to his character, I said it is good, 
he is a thriving and industrious man. 

Timothy Bingham Sworn. 

The first time I saw Lyon, was after the robbery, going 
lo Lebanon tavern, .and he came in and stopped for th^ 
flight. The next morning he said, he would go to some 
justice whom he heard had issued a warrant against him, and 
accordingly he went. I'his testimony was objected to by the 
Defendants counsel. 

Jacob Evans, sworn. 

At the time Lyon was arrested, I stopped at my fathcr-in*, 
law's door W. Helm, Haines was there, Mr. BlameMr. Helm, 

and Peter Field Haines said Lyon was arrested, and that 

he was sure he was the man, and such was the general 
opinion of the Bank, I then said, it will be a good job for 
you, if it is so, for 2000 dollars reward is a good job for* 
rlays work, Haines replied, if he did it, he might depend on 
'>eing punished. 
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Mrs. Pendergrass, swoni. 

I am acquainted with Mn Smith, I have lived in the family. 
Isaac Davis sometimes worked there, and came to'the house, 
at other times, I have seen him often there. Ordered to 
withdraw. 

John Corneck sworn. 

Cunningham one night lodged at my house before the 
: Bank was robbed,....! lighted him to bed, I saw a large key 
which he tied with a garter round his neck. He belonged 
I to ihe Bank of Pennsylvania at thayjme. I cannot recol 
I l&ct how long it was before ther«db^ny : but it was in the 
f course of that summer. It was i%Ke key, larger than our 
common door.keys. -^ 

f / . r • ^ Court Adjourned. 
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Saturday 14th December 1805, 

Mr. Rawle for the Defendant. 

The words of the declaration on the record charges the 
plaintiff falsely and without probable cause did, &c. But it 
will be shewn that the defendant acted for the interest of 
civil society. And the plaintiff must prove a total ab- 
sence of probable cause and that the defendent have been 
instigated by express malice. It ;ivas an important and im- 
perious duty imposed upon the defendent who were in* 
trusted, in perilous times, with great property, and founded 
on correct principles there were others as well as Lyon to 
be considered, principle and duty and not rancour and 
inalice, were the only motives that influenced the defen- 
dants. 

On the 3d of March 1793, the Bank of Pennsylvania was 

incorporated. Six directors were to be chosen on behalf 

of the state and the first one appointed by the Senate was 

Mr. Fox who was made President. In August 1798 the 

fever made its appearance in Philadelphia and on the 11th, 

the books of that Bank were removed to Carpenters-hall, 

where the United States Bank had been formerly kept, 

they were to be deposited in the vaults used of the Bank of 

I the United States, but the doors were not the same, Mr. 

I Stocker had known Mr. Lyon and thought favowx^ViV^ <>»\ 

I him & hademployed him on imiponaviX. v^oxV^cyc \\\tcv?.OvS.^\\^ 
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recommended him to the Bank in consequence, the doors 
were sent from Lodge Alley by Robinson to Lyon to be 
fitted for Cash Vaults in Carpenters-halL This was ot 
Thursday., The Bank directors were desirous that the) 
should be returned soon. Robinson went several times tc^ 
Lyon's shop to get the work expedited but contrary to thei^ 
wishes the doors was detained all Friday and not put up til^ 
Saturday* afternoon, the third day they had been in hi^ 
possession. The locks put on, were new locks, The bas^^ . 
in the City they had been examined, and approved bjr .;] 
Lyon, who said they were Patent, which no man conld pick. ] 
On Saturday the Bank began its operations. Two watchmen j 
were employed on thrjpntairir and two Porters who lodged j 
in the Banking house, wefe engaged for its security. Thc-n 
Cashier was Smith, J.Maffxe^ first Teller. The necessary ^ 
number of clerks weir^pgaged, of whom Annesley only i 
survives. ^^\ ■' 

The vaults were not up stairs nor in the cellars but on 
the first floor with brick walls and with double doors and 
double locks and keys. 

There is a book vault to preserve the books from fir c more 
than from theft, the keys of which were left in the drawer. 

The money vault is a distinct appartment. The money 
is never lodged in the book vault nor the books in the mo- 
ney vault. From 1793 till 1 796 , the first Teller kept the 
keys, but Mr. Hughes being sickly it devolved upon Mr. . 
Smirh. It was then thought better to divide the keys. 

They were constantly so kept until Mr. Hughes was 
unable to attend. 

On the day when the robbery happened Mr. Smith, was 
obliged to act as chief Teller in his place. Mr. Annesley 
acted as Notary out, and as clerk in the Bank. On the '^ 
night of the robbtry Mr. Smith delivered one of the keys :} 
to Annesley and retained the other. 

The Jceys were kept, in that way, that night. In no in. 
stance, even for an hour was the key of the money vault 
intrusted to the porter. The Teller puts the notes and thtiji 
money received in the course of the day into the monejr^ 
vault. When the Bank was closed on Saturday Messrs. Foi 
the president and Smith the cashier went out of town, anc 
Mr. Annesley remained in town with one of the keys th^ 
.other was with Mr. Smith, so that the door could not be open*] 
ed ufiless one of them had lent his key to the other. Olij 
Sunday about 6 o'clock Mr. Annesley went to get blankc 
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to Itll up for protest* The Watchmen were gone. The 
front door was fast, but going round to the back door he 
found it opened, and on entering he perceived that the mo- 
ney vault was open also. He then went round to the front 
to call Cunningham who on hearing him, came down almost 
frantic. Mr. Annesley then went to find Mr. Smith (ac- 
cording to directions which he received from Mr. Cunning, 
ham) onfoot-~but Cunningham having misguidted him, he 
was gone a considerable time before he found him, and Mr. 
Smith sent his brother-in-law to Mr. Fox to apprise him of 
what had happened, they both returned after a lapse of seve- 
ral hours. The next day Cunningham had symptoms of the " 
yellow fever. 

Now it is our duty to lay before you a reasonable and pro. 
bable ground of suspicion. 

Cunningham could not do it though in the inside of the 
Bank without force or false keys. Suspicions therefore fell 
en Mr. Lyon. 

A warrant was procured from Samuel Jennings, esq. but, 
as Mr. Fox could not get a Constable, Annesley and Cun. 
ningham were dispatched after Lyon : but they could get 
no information as to the place where he was to be found. 
Annesley and Charles JoUey watched that night in the 
Bank. In Jolley's mind the same suspicions were enter, 
tained of Lyon^^ guilt, indeed it was generally supposed that 
he was the perpetrator of the robbery. 

Annesley overheard three strangers talk about the robb^. 
ry of the Bank : from which conversation he understood 
that Lyon had been seen in Philadelphia on Sunday niorning. 
A meeting of the Directors was called and the particulars 
of the loss, and steps taken in consequence were communi- 
cated to them ; and on thd representation of the President 
a reward of one thousand dollars was offered by the gover- 
nor's proclamation. Enquiries were directed to be made af- 
ter Mr. Lyon who had been . employed in fitting the iron 
doors of the cash vault, and without whose privity it was 
believed this robbery could not have been committed. 
wOn the 5th September, two days after the governor's pro- 
clamation Squire Baker issued a general warrant ; and on 
die 21st of the same month, before any certain intelligence 
could be obtained where Mr. Lyon was, Mr. Stocker wa$ 
unexpectedly accosted by him in the lane leading to his 
house, he told Mr. Stocker, that he had came from Wil- 
mington, for the purpose of meeting the chat^<^ '\ic^\NaA^\i!t'w^ 
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made against him of robbing the Bank of Pennsylvania > and v 
<iad been waiting some time for him at his house. Mr, Ly- ; 
on^did not return to Mi.^tockcrs j biit promised to retura i 
•thithcr'next morning, on which they parted. Next day Ly- ; 
-on came, according to his appointment, and Messrs. Fox and ' 
•Smith were sent for to attend his examination. Mr. Whar- '•; 
"ton who was at that time a very active and vigilant magis-^/'i 
tra-e was there also. 'i 

Mr. Lyon gave a minute account of all his proceedings -i 
from the time he left Philadelphia till his return. This 
minuteness and particularity appeared very remarkable and ; 
extraordinary to Messrs. Wharton, Stocker, and Fox. » 
Upon his being told that they could prove it against him, he \ 
immediately became confused and called for a glass of ] 
water ; for that he was almost fainting. Mr. Wharton then '^ 
supposing that he was about to disclose the whole affair, ' 
said, if you discharge him you would do wrong, you ought 
certainly to commit him. 

A commitment was made out, and so Mr. Lyon could ; 
not obtain bail to the amount required. Mr. Stocker could ' 
do no other than con^mit him to the Philadelphia jaiL 
This took place on the 21st September. Mr. Lyon had aa 
appartment to himself, and made no complaints to Mr. 
Helm, who was at that time the jailer, and a very humane 
nian. The exclusion pointed out by law, was not adhered to 
in the case of Lyon. 

It is true that Davis charged Cunningham only: but 
though Cunningham could let him into the Bank, he could 
pot open the door of the cash vault, without a false key as, 
therefore, there still remained a suspicion against Lyon ; to 
have withdrawn the prosecution would have been inconsist- 
ent. 

Mr. Lyon was afterwards brought before the supreme 
court, by habeas corpus,*, .This court, to whom no malice 
can be imputed; and heard by his counsel on which the 
bail was reduced fronl 6000 to 2000 dollars. 

Thomas Annesley, affirmed. 

fn 1793, at the commencement of the Bank of Pennsylva- 
nia I was runner ; but in 1798 I was employed in the house 
as first Teller. In Carpenters-hall there are two vaults on 
the north east side. The most easterly was used to put the 
cash in*, and the other to contain the bpokst Each vault had 
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double iron doors, with locks on each, of different construc- 
tion. The key of one would not open the other. 

^. Who kept the keys ? '>Uij 

-4.. While the Bank was in Lodge Alley I cant say who 
kept them, but in the other Bank the Teller kept them. Mr, 
Hughes the chief Teller was sick at the time of the robbery. 

On the Saturday precceding the robbery, about 4f o'clock 
in the afternoon, the Cashier brought me one of the keys, and 
put the other in his pocket. I took the key home and it was 
never out of my possession. I never knew either of those 
keys to be given to a porter. It would be contrary to the 
custom of the Bank. No money was ever put into the 
boQk- vault, nor books into the cash-vault to my .knowledge, 
I yielieve a person could not get into the cash-vault without 
having both keys ; nor into the cash-vault from the book- 
vault, 

Mr. Clement Biddle being out of town I acted as notary to 
the Bank for him, on the day before the robbery I had twen- 
ty two notes to protest which took- me a considtrable time, 
I was in such a hurry that I forgot ftnd left some forms of 
protests in the Bank, so I concluded to go next morning 
early to get them. In the morning of Sunday I accordingly 
went at 6 o'clock to the Bank and found the front door fast ; 
and then went round to the back door which! found ajar. 
I pushed it open and looked in, and found the cash-vatilt 
open. I immediately ran round to the front door and rap- 
ped hard, and Cunningham put his head out of the window, 

1 told him to come down and see what condition the Bank 
was in. He came down, and unlocked the front and also 
the inner door and we went in together, we saw the vault 
door open, he tore his hair, and said he would be sus- 
pected, he appeared mad or insane. He was exceeding- 
ly agitated. We went into the vault and found the 
Teller's Box was perfectly empty. He seemed very an- 
xious that the Cashier should be found. I said I did 
not know where to get him. He directed me to his place- 
two miles on the turnpike road. I hud no suspicion of him 
or any body else. I left him and went over Schuylkill 
for the Cashier. He had given me a wrong direction : in- 
stead of the turnpike, i: was on the West-Chester road, 
where I at last found Mr. Smith and came with him to the 
City. The Cashier sent his brother-in-law for Mr. Fox. 
The Cashier examined the vault and found a deficiency of 
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164,000 dollars Mr. Fox and Cunningham were gone Spr 
some time and they returned, I saw a paper in his (Cunning- 
hams) hand which he told me was a warrant for Patrick Lyon 
and that he was deputed to serve it. He asked me where 
Lyon lived or where his shop was, ai^d required me to go 
with him and shew him the way as he did not know where 
he lived. 

I went with Cunningham to Lyon's shop, but it was shut, I 
and a man told us he had not been there for two weeks. 

We then went to his house,.. .he was not there ; and there 1 
was a cobweb to be seen in the key-hole of the door. 'V^c 
relumed to the Bank. The President and cashier requested 
us to get some young men to sleep in the Bank that night. 

I went there myself at seven or eight o'clock in evening 
and knocked at the door- When the porter opened it, I ^ 
saw Cunningham with half a dozen Pistols on the Table 
and candles burning. I asked him what all this was for? 
He said, it is in case they should come, I ahall be prepared 
for them. Charles JoUey and some other man came about 

II o'clock at night. I had left the key of the cash-vault 
at my own house. Cunningham said he felt poorly and 
could not sleep and died about five days afterwards. 

I never examined the bolt of the lock to see how it was 
situated, nor did I see the door locked the evening before 
the robbery. 

Mr. Rawle Qestioned. We propose to shew general 
rumor to obviate particular^ipalice. . - 

Mr. Annesley heard thMsV men spoaljng about the Bank. 
What they said we will rfVe in- evidence^. 

Mr. Dallas stated three" bbjeaWlas against admitting this 
money. * * ;.« -* 

Mr. Ingersol, "J* * 

Admitted the suspicion entei:tained 'against Lyon was a 
mistake. 

Judge Yates. 

But it is evidence to repel malice that is offered not to 
establish the fact. 

Thomas Annesley continued. 

I heard three persons in conversation on Monday morning 
before breakfast two days after the robbery. One of thera 
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was just mentioning that he had seen Pat Lyon the day be- 
fore in the City. I looked at the man and asked him if he' 
'was su. e he was correct i He said he knew Pat Lyon as 
well as any man, and that he had seen Kim.* ,1 asked him his 
name. He told me it was John Boyd a bricklayer and lived 
in Southwark. I communicated this to the president of the 
Bank between 9 and 10 b'clock. 

Sometime after we removed to Germantown the president 
directed me to look for John Boyd at West-chester. It was 
not the same Boyd who lived there. I did ncft ask after him 
in Southwark. It was not the same man who pointed my 
kitchen. 

^. As you are well acquainted with Jonathan Smith. 
Did you ever hear him swear or make use of any impreca. 
tion ? 

A. I have long known Jonathian Smith, I have seen him 
pleased and angry ; but never heard him utter an oath or 
imprecation or any thing like it. 

The leading question was asked, and Annesley answered; 
cross examined. There was no lock to the back door of the 
Bank, It was fastened by an iron bar and latch on the in. 
side, there was no fastening on the outside at all, It had 
the appearance to have been opened on the inside. There 
was an inner door between the foot of the stairs and the 
banking roomi There was a lock to this inner door. Cun- 
ningham opened it ; but I cant say whether he unlocked it 
or not ; there was. nobody there but Cunningham and me. 
He had access to both the keys of the outer and inner doors. 
I cant tell whether my key was the key of the outer or in- 
ner door ; nor who locked the cash-vault that night. 

^ Who locked the cash- vault doors the evening before 

that ? 

A* I do not know who locked them. 

^ How long is it since ^our kitchen was pointed ? 

A* It is thl^ee or four years since. I did not tell Mr. 
. Fox any thing about pointing the kitten. I did not men- 
tion it to any body. 

^ When did you go to West- Chester after Boyd ? 

A. Perhaps about two weeks after the robbery, 

^ Did you inquire after the other two men ? 

A. I did not. ^ 

^. Did you mention your business at West-Chester to 
any person ? 
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A. I did not say a word about it. 

^ Where did you leave the key of the cash.vault on the 
night of the robbery ? 

A. I left it hanging up in the parlour and returned it to 
Mr. Smith in the after part of the next day. 

^. Whose business is it to carry the money into the cash 
vault ? 

A. It is usual for the porter to carry the money to its place 
in the vault : but the Tellers carry the book of notds. 

^ Was there any light burning in ihe morriinfr after the 
robbery when you went to the Bank ? 

A, I saw no light. I believe the boxes of candles were 
not exhausted for we had plenty next day. 

'' Court Adjourned. 

'Eadem die P. M. 

Wm« Sanford, sworn. 

a 

I went into the bank in January 1796, and continued there 
ever since, during that period we have bad two vaults, one 
for cash, the other for the books, each vault has two iron 
doors ; and each door a lock. None of the keys will open 
more than one lock. When, I went into the Bank, Mr. 
Hughes was first teller* He was taken sick : but I cant tell 

how long he remained so ; during that period Mr. D , 

acted as first teller. He had the care of both the keys, 
of both the doors of the cash vault. The reason I knew it, 
is, that I was engaged in circulating notices. I received a 
bundle from the cashier. In the course of a few months I 
was brought into the banking room. I speak generally. In 
December 1796, when John Barclay left the Bank, I was put 
to the books. At CHristmas in the same year, Mr. Smith 
was appointed cashier, and he demanded of Mr. Hughes 
one of the keys of the cash vault. His reasons were, the 
safety of the institution, and I believe this arrangement to 
the best of my knowledge has continued ever since. I 
never knew the porters to be in possession of the keys of . 
the cash vaults, nor of any cash being deposited in the book 
vault. I was at the bank on the day of the robbery, and re- 
mained there tell three o'clock when the bank closed. It ; 
was the business of the teller and cashier to see the vaults 
closed. 

^. Was you not sick at that time ? , ' ■ 




( 41 ) 

A. I was not taken so sick, as not to be able to attend, till 
the Monday the robbery was committed. 
^ Did you ever hear Mr. Smith swear ? 
A* Mr. Smith never swears* 

Cross examined* 

At the time when I left the Bank the vaults were not 
shut when I went away. It did not come within my de* 
panment to see money either deposited 'ar taken out. I 
generally went home to dinner ; and frequently came after- 
Wards. I used to post the days transactions,, confined myself 
to my own department or walked about the Bank and ob- 
lierved what others were doing....anc^ assisted the Teller to 
balance 'his account whenever I was fiskcd. 

4 I 

MoRDECAi Churchman, affirmed. 

I went to the Bank of Pennsylvania after the fever of 1797 
and was a clerk, and have seen the Cashier and Teller have 
access to the cash. vault, but not so often in the day as at 
locking up at night. I have seen the Cashier and the first 
Teller open the vault ; but never any other person unless one 
of them were present. I was at Carpenters- hall when P. 
Lyon -was there, and the doorA were removed j but I dont 
know from whence they came. He was fitting them to the 
€S»h-vault. I took up the locks and on turning the keys I 
found they worked very easily, as if there were springs in 
them I asked him what kind of locks they were. He said 
they were patent spring and tumblerlocks, which no man in 
America could pick. The delay in the fixing up of the work 
was owing to the conduct of the men who assisted. I lefk 
him there with them. 

^ Do you know Jonathan Smith; and did you ever 
hear him swear i 

A. I have known Mr. Smith from February *1797, and 
have been daily with him I never heard him swear or use 
harsh language. 

Cross Examined^ 

Did you tell Lyon which was to be the cash-vault ? 
[. I ne^er told Mr. Lyon which was to be the cash or which 
the book vault. I know nothing, how the money was de- 
posited or taken out of the cash, vault in the morning or 
evening before the robbery. 
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Samuel Robinsok, sworn* 

The two doors were made by Lyon in 179/. I was m. 
dered, on removal of the Bank, to take them to Lyon's shop* 
This was on the 9th of August 1798 Thursday afternoon* 
I went the same evening. We had a 'conversation about the 
doors not fitting^ in point of the hooks* He . accordingly 
punched them off* I went to the old Bank and got a strip 
to take measure so that the hooks might fit the eyes which ^ 
were built in the old wall* The business was urgent and I 
told him so* He said he would do it as quick as possible, 
we took the demcnsions of the hinges. I went down to the ' 
Bank, and he went home. The next day I went to Lyon's. 
Perhaps it was in the afternoon, Isaac Davis weQt along with 
me. Lyon had not got sa far as I expected* I told him if 
he expected to do the work of the Bank he must be more 
punctual* I believe he said, he did not care whether he did 
the Bank work or not* '* He was then at work at the doors* 
The next day, Saturday, 1 went down again, I believe ia 
the forenoon, but I doDOt know whether Isaac Davis went 
with mje or not. Davis being about the Bank every day he 
offered his service. I recollect a conversation between Lyon 
and Dnvis : I dont know about what, but they did not ap- 
pear to be acquainted* The locks were, at that time, at Mr* 
Lyon's* In the afternoon of Saturday the doors came up, 
iao early that one or both were fixed up th^t afternoon* The . 
locks I took to Pat Lyon, were those purchased for the book 
vault up stairs in Lodge Alley* 

Nothing was to be done to the locks, but to change them. 
I do not know of any necessity to take them to pieces, neither 
do. I know that they were taken to pieces* 

I did not know that Pat Lyon had the keys till he came 
up to the Bank* 

I said to the Cashier that, unless Lyon would go on quick* 
er, he would not get on the doors till the end of next week* 

I dont know that there weve any thing said of those doors 
that could lead Lyon to the kno\^ledge of those doors being 
to be put to the cash, vault. 

Cross Examined* 

^ Did not Lyon bring up the doors to the Bank in or- 
der to suit the bolts of the locks to the steples built in the 

warn 
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A. I do n^ know whether he did or not* 

^ Did he drill arid cut the key hole^ at the Bank ? 

A, I do not know. Davis had nothing to do at the Bank. 
He never struck a stroke. He went with me to Lyon's shop 
once, & Davis & I were drinking together every day. The 
other doors wanted some alteration but 1 dont know whether 
they wanted so much as those which Mr. L^on had to do. 

^. Did Mr. Lyon do any other work for the Bank ? 

A* , He made a lamp iron at the same time. I saw one 
or two or three other lamp irons with him at the time, per- 
haps they were also for the Bank* 

The other doors were sent to Owen on Saturday in the 
morning, and he tirought theni back, I believe on the mor. 
ning of^tonday. They worked on Sunday there. Owen 
was forced to do it immediately. His orders were the same 
as Lyon's. The thing was urgent, rt would have required 
a day to do the work if they had nothing else to do. I think 
I could have cut them out myself and put them on in that 
time. 

^ Did you ever do such work'?^ 

A. I never did such a thing in my life. 

^ Did you ever hear Mr. Lyon say the locks were in- 
sufficient ? 

A* Lyon made complaint to me that the locks were not 
good enough, in the year 1796 or '97 one of the two. He 
said they were not the right kind for iron doors ; and show- 
ed me some wards one of them he called a patent lock : the 
other was an old lock off the front door of the Bank and put 
on the book-vault door. The same old lock was put on the 
iron door of the cash-vault at Carpentershall. On the 14th 
of August we finished our work at the Bank my family was 
out of town. 

Lyon met Isaac Davis and me on Mark-tstreet wharf we 
stopt him in fact, and we had some conversation. 

^ Did you ever say that Lyon drilled the key holes at 
the Bank and that he did double the work in the same time 
that Owen did ? 

A. I do not know whether I have ever said Patrick Lyon 
drilled the key holes at the Bank, or that Lyon had done 
double the work as Owen. 

^ Was it in '96 or '97 that Patrick Lyon found fault 
-with the locks ? 

A. I cant recollect which, but it is probable that he CavycisL 
fault with them in 1798. 






( 4* ) 

I asked Mr. Lyon on the wharf, whether he was goin| 
out of town, but I dont recollect his answer. 

^ Did you know which of the two vaults was to be th 
caish-vault ? 

A* 1 did know for which vault the doors were intended 
but I did not know where the money was to be deposited, 
knew nothing about it. 

^ What did Lyon say to Davis ? 

A* Lyon said to Davis : how do you do, aridLnothin 
more. L heard all passed^ and they did nofP appSr to t 
acquainted. 

Robert Whartok, affi^^^j).,^ ', 

In September 1798 1 stopped at Mr. Stockers, and was 
told that a man who was suspected of robbing the Pennsyl- 
vania Bank was to be there. Mr. Stocker went off on horse- 
back, and shortly after Lyon came into the front parlor, when 
Mr. Stoker returned he brought Messrs. Fox and Smith 
with lum, tae examination was epened but m} memory is so 
treachtious and please the court that I cannot remember 
all that pas&eti. L> on gave a history where he had been, 
but he toid such a straight and well connected story that I 
was surf he was guilty. 

A quosiion was put by Mr. Smith what it was I dont recol- 
lect but Lyon immediately turned pale and trimbled & sk d 
for some water. Mr. Stacker ordered some wine and waten 

I dont say whether it was through fear or surprise Mr. 
Stocker asked me my opinion tho, Mr. Lyon was present. 
I cant say whether he heard what passed, /ihe import of 
what I said in answerto Mr. Stocker was: The importance 
of his examaintion and the embarrassed situation he appears 
in, would, if I were the magistrate induce me to commit hira« 
I believe Mr. Stocker then committed him. 

Patrick Lyon was extremely minute in his narrative 
as I have mentioned before, and this formed, in my opinion ' 
the ground of my advice for I was convinced that he hadj. 
been concerned 

I removed my family out of the city in August 1798 I hi." 
put them into my carriage and drove my carriage myself / 
to Darby, and 1 took my family out of my carriage and leftJ^ 
them in the country, and I drove my carriage up to town^^ 
again myself, but my memory is so short and so treacherou^.^ 
and the thing happened so long ago I cannot recollect aU^'^ 
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I was an Alderman and one of the Inspectors of the prison. 
Perhaps the whole of the Inspectors had left town. I re- 
moved to jail for several weeks ; and took upon myself the 
care of it. Peter Smith was the principal keeper then, Mr. 
Helm was not there till after, Lyon was put into the store 
room and kept by himself. I never knew that he was used 
with severity he was only excluded Irom intercourse with 
persons outside« 

1 believe for sometime he had no person to visit him. I 
visited him my^lf occasionally and tried many schemes to 
extort a conlession from him but I never could get any- 
thing out of him« He may have made a complaint for not 
being pernriittcd to see his friends but for no other cause. 
Philip Jt4«vdrd was the keeper under me. Lyon came be- 
fore Helm several w^eks. 

^. Docs Mr. Smith ever swear ? 

A. Mr. Smith never swears. I never saw him angry. 

I had a minor hand in securing Davis and obtaining from 
him a considerable some of money. 

I was informed of the offer made by the Bank, not to 
prosecute, if he would disclose. 

This was the night when he disclosed and we obtained 
about 150,000 dollars, part of the plundered property. I can- 
not tell exactly what sum. 

I cant tell whether it is two, three or four years since Mr. 
Smith mentioned to me that Davis was in town and asked my 
opinion of the propriety of taking Davis in order to try 
him for the felony. 

I believe my answer was, you have made Davis a pro- 
mise not to prosecute him, provided he would disclose where 
the stolen property was, you could not act asmen of honor 
to prosecute him. They told me, they had made a solemn 
promise not to prosecute, on that condition. I said, men of 
honor would not prosectue to recover the paltry sum of two 
or three thousand dollars. 

On the 14 of December 1798, recognizance was entered 
before me, and Lyon was bound to keep the peace particu- 
larly to Jonathan Smith Cashier of the Bank of Pennsyl- 
vania. 

These proceedings were read from Mr. Wharton's docket. 

^ Do you know Mr Lace ? 

A» I know Mr. Lace but I dont recollect his being in 
the mayors oflSlce up stairs....! rather think I saw Mr. 
Stocker but I cant recollect. ^ 
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* Cross examined* < :' 

The bail demanded by Mr. Stocker was a large sum, but 
I cannot tell the amount ; but it did not appear to me to be 
too large for the sum stolen. The bail had relation to 
the amount stolen. 

I believe I recollect something of a declaration made at 
Mr. Stockers that they could prove Lyon was in Philadel- 
phia on the Sunday. It was after something was said by- 
Mr. Smith that he turned pale. .* 

I left the house before he was committed. 

I strove several times while he was in confinement to get - 
him to confess, but without effect. ' 

I was taken ill in the jail ^of the yellow fever, and went 
home for three days only. 

Now Gendemen I will tell you how I cured the yellow 
fever. I got a convict to bleed me and I soaked my feet up 
to my knees in warm water, then I took two doses of castor 
oil and when I recovered I took a walk to the Hospital, and 
I saw Doctor Rush, and I told him what 1 had done, and he 
highly approved of my mode of cure. I was extremely weak 
( I took a sweat.) I got into my carriage and took a ride 
when I got out of my carriage on my return home I found 
myself much better. 

^ What kind of provision have the prisoners in jail ? 

A. Very good bet^f and soup, 1 lived upon it myself and 
I would not wish to live better. 

^. Is not that provision withheld until a person is found 
guilty ? 

A. Beef is withheld from prisoners in for trial. 

^ Did Lyon get his fare of such provision while he was 
confined ? 

A. I cant tell whether he got his fare, but I suppose he 

did. 

^ By Mr. Lewis, did you want for any thing there ? 
A* Nothing but wine and segars. (Here was a loud laugh 

by the audience.) 

^ Mr.' Lyon was put in the east wing, what was that for ? i 
A. He was not placed there for his accomodation but iot .^ 

the purpose of obtaining a disclosure. :: 

^. What kind of prisoners are confined in the East wing ?';\ 
A* Theives and Vagrants. ^ 

j^. By Hopkinson, Is it a cleanly wholesome place ? ,'•■ 
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A. Indeed Mr. Hopkinson^ if you was there, you would 
be lousy in a quarter of an hour, {3. loud laugh.) 

^ Was there any charge on oath or' affirmation before 
Mr. Stocker against Mr. Lyon or any confession on his part? 

A» No there was no oaih or affirmation or confession. 

^ Who had the administration of the jail at that time? 

A. I had myself. 

^ Was the yellow fever prevalent in the prison at that 
time ? 

A* There were several cases and some deaths. 

^ Do you recollect any thing of Cunningham's name * 
being mentioned in the examination before Stocker? 

A. I can not remember any thing of Cunningham the 
porter being mentioned at that tipie. 

'^ Did any person charge Lyon with making the locks? 

A. 1 cannot recollect any thing of the locks, or who they 
were made bv» 

^ How long was you at Stockers when Lyon w^s 
examined ? 

A. I was not above a quarter of an hour or twenty 
minutes at farthest. 

^. Where did Mr. Stocker go when he left Lyon and 
you at his house ? 

A. I believe to Germantown. 

^ Whq kept the key of Lyon's room while he was con- 
fined in the West end ? 

A» I cannot tell. 

^ Suppose the key was not hung up among the rest of 
tfie keys of the prison in what manner could any one give 
Lyon his provision ? 

A* Why, through the bars to be sure. 

^ How wide were the bars apart in this solitary room of 
Lyon? 

A. I suppose about eight inches by ten. 

^ Do you think they are one inch apart, could you get 
your hand edge ways through them ? 

-4- I could push my head through the bars. 

^ By Mr Condy, Mr. Wharton I wish you to recollect 
this is a very important point, are you sure the bars is so 
wide as you swear to Mr. Wharton ? 

A' I am perfectly sure gentlemen, I conversed many a time 
with Lyon when he was in that same room. Mr. Hop*. 
t:inson said be sure Mr. Wharton. Mr. W\vacc\5:i^ x^^-v^^ 
with a smile I am' perfectly sv\re G^ntVwck^xv. *'^x.'A«S?^'«^- 
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son in a low tone of voice says, Lyon you must be mi^, 
taken, respecting the bais. *T 

Lyon answered, lam not mistaken, I suffered too much ia. 
that room ever to forget, Mr. Hopkinson, is there no per* 
son in cburt that can inform us ? Lyon, yes sir, there is the' 
keeper but he is at such a distance and the court is so 
crowded I do not think he can come forward* 

^ 

Mr. Rawle, 

Read the writ of Habeas Corpus that brought Lyon be- 
fore Judge Shippen. 

John Halowell afirrfied^ 

At the request of Mr. Lace I attended before Judge 
Shippen as counsel for P. Lyon. Mr. Fox and Mr. Kawte 
appeared, M. Lyon, Helm, Lace and myself. 

I objected first. That he had not been charged on oath. 
The Judge advised me not to insist upon that exception: 
as, even if it were well founded, he would give time to the 
prosecutors to procure a legal commitment. I waved the 
exception and went into the merits. 

Mr. Fox then afHrmed, and entered into the detail.' He 
said that the doors of the vault had been in Patrick Lyon's 
hands a considerable time, rather longer than what was 
right. 1 he officers of the Bank had 'urged him to dispatch. 
He then detailed what passed before Mr. Stocker cdncern^ 
ing Mr. Lyon being agitated, this was before any of the 
money had been discovered. Mr. Fox, said, the Bank de- 
pended on him. 

There was no evidence for Mr. Lyon except Lace, as to \ 
his character. 

I did not ask the judge to discharge him altogether: but 
to lower the bail : I thought it would be fruitless to insist on/ 
more at the time* 

I think I do recollect something stated about a conversa-^ 
tion Mr. Lyon had with two persons on Market-stre 
wharf, they were carpenters. 

After the money was found, I waited on Mr. Fox, and] 
told him it was hard that Lyon should be confined. Mr^ 
Fox in reply said, that he would consult the directors, 
bis own party^he wished every thing to be done, consist 
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«4di jtistice. When r saw him afterwards, he said that thp 

directors were determined that thelaw should take its course* 

I did not consult Lyon, as to his being discharged' alto^ 

gether* Lyon was dissatisfied wiih that part of my conduct^ 

Caleb Lowkes, Affimied. 

Being examined, concerning the accommodation Mr* ' 
Lyon had in jail, said, he heard no complaint, I was never in 
Lyon*s room«...I never interfered with the untried prisoners* 
The general policy of the prison, is to encourage' the pri. 
soners to tciad, there are plenty of books ih the prison. 

Israel Wheelan, Affirmed. 

I knew Jonathan Smith from his infancy, he does not 
swciar. 

^ by Mr. Condie. Did you ever here any of the family 
swear ? 

A. No. 

^ Did you ever Here any of the neighbours swear i 

A. No. 

. I ■ 

John Wilson,* Affirmed, 

To the same point, that Smith does not swear. 

Court adjourned, 16di December, 1805, ?• M. 

Mr. Rawle, 

Offered as evidence, the ejtaminations Ihat were made 
before 'Squire Baker. 

Mr. Dallas. 

This does not appear to come within the rules laid dowli 
by the coiA-t. The former case was that of a person un- 
known to the officers of the Bank who had said, that Pat- 
rick Lyon was seen in Philadelphia on Sunday. The evi- 
dence now offered is the declaration of a person, brought 
before a magistrate, by the defendants themselves. This 
took place on the 4th of September j and the robbery was 
committed on the night of the first of that month. If the 
officers of that institution can call in watchmen axiA ovJc^^x^ 
who ve in their emptoymcnt, and \mAtt x\v€\t Yc^\ft5;^^sm^^» 

o 
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#ive evidence in their behalf in a court of justice, true, 
false, it will be in their power to give an improper colori 
to the facts, and that being the case they may thereby preve 
any prosecution of the kind being instituted, it is said to be 
floine ones hanci writing, but it is neither certified nor sworn 

Here is an offer of a paper said to be reduced to form 
Mr. Baker, what of it* Has not Coldwater be^ examine* 
Is not Fries in town ? Be that as it maf , they ^ - certaii 
within the reach of the jurisdiction of this court, a subpa 
caiit>ring them here. The jury will have an opportunity 
seeing them, and the counsel, ths^ of cross examining. 

Judge Yates. So far as respects the living witness y< 
opinion is correct. 

Mr. Hopkinson. We were prepisired to show (but yc 
honor will recollect that they would not permit us when c 
leading witnesses came folrward,) circumstances of extrei 
cruelty. 

Judge Yates. The great point gentlemen that you j 
considering, is whether there ist probable cause, into that 
must examine. * . * - ' 

Judge Brackenridge. I do not say what the pr< 
would amount to, was it admitted. . « 

Mr. Hopkinson. We ^^'^Ij^^ ''^ -i ^*ion ^hey may r< 
it. Let them read their paK*^ *'*' 

Judge Yates. But they p|j|^ prove it by a living ^ 
ness. 

Mr. Lewis. We shall file exceptions if we are not permit 
to proceed in our course, 

Mr. Hopkinson. There your honors ! ! They are aln 
dy afraid of the jury. They threaten to harass us with a 
ther trial. Not a word can the3^say of Lyon, but it brii 
them into terror. They anticipate il . 

Mr. Ingersol. It is not worth' spending our time in 
tercation. It may be read. 

Mr. Rawle, read a paper. It. was a warrant from aid 
man Baker dated 5, of September 1798. And 12 of Septe 
ber John Haines's search warrant to search Cunninghai 
lodgings whom the Bank suspected had been concerned 
the robbjery ; aU« the following proclamation : 
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PENNSYLVANIA, ss. 

M the Name and by the Authority of the Commonwealth of 

Pennsyhaniu 

By THOMAS MIFFLIN, 

Governor of the said Cdmmonwealth, 

A PROCLAMATION. 

WHEREAS, it.has been stated to me by the president 
and directors of the Bank of Pennsylvania* That on the 
night of Saturday the first instant, the house now occupied 
by the said Bank, commonly called Carpenier's-hall, was 
burglariously entered by some Villain or Villains, unknown, 
and therefrom a considerable number of BANK NOTES of 
various discription and denominations were stolen and car* 
ried away : To the intent that the Perpetrator or Perpetra- 
tors of so great a crime, and the accessaries thereto, may be 
discovered and brought to condign punishment, I have deem* 
ed it expedient to issue this Proclamation hereby offering 
and promising a REWARD OF ONE THOUSAND 
DOLLARS, to any person or persons, who shall discover 
the Perpetrator or Perpetrators of the said crime, or any of 
them, or any accessary thereto^ "before or after the fact, to 
be paid on the conviction of all ofaay of the offenders. And 
I do hereby further offer and promise a FREE AND EN^ 
TIRE PARDON unto anv one of the Perpetrators, or ac- 
cessaries aforesaid, in the (ommfssion of the said crime, who 
shall make a full and satisfactory disclosure of all the cir* 
cumstances relative to the contriving and accomplishing the 
same and of the names and places of abode ot his or her as- 
soicates, so that spch associates may be apprehended and 
convicted : And all the judges, justices, sheriffs, constables 
and other public officers of this Commenwealth, (according 
to the duties oftheir respective stations) are hereby required 
and enjoined to use all lawful means to detect and bring to 
justice each and every person concerned in contriving or 
perpetrating the crime aforesaid. 
Given under my hand and the great seal of the state^ at 
Germantown^ the third day oj September in the year of 
our Lordy one thousand seven hundred and ninety. eight 
and of the Commonwealth the twenty^third. 

THOMAS MIFFLIN. 

BytKe Governor. 

A. J. DALLAS, SecreUrj o^>Cwi C^imxMsRWi^^Njsi^ 
September 4, 1798. 
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Mr. Rawlc. The court will permit Mr. Wharton to coir- 
rect his testimony as it respects the bars of the door of the 
room of the prison in which Mr. Lyon was confined. As to 
the victuals he has been correct. But he had said, respect- 
ing the bars of that door they were five or six inches apart. 
The bars of the room doors of the prison are, generally, 
five or six inches asunder ; but on an examination, he has 
made since, he finds himself incorrect, he has found a ma. 
teriai difference between the bars of the doors of that room 
and' those on. the other doors on the same floor. 

The. court directed that Mr. Wharton should be heard ii 
explanation. 

Robert Wharton, was hereupon called. 

He now said that he would wish to correct his testimony. 
As to the bars of the door of the room in which Mr. Lyon 
was confined, I was certainly in error. I'hat was ingenckred 
by my recollection of all the doors of the prison. They are 
made of cross barred iron^ five or six inches asunder. But 
on account of some observations made yesterday, I was in» 
duced to go down to the prison, and examine the door ; 
and I found the doors of the .room in which Mr. Lyon was 
confined, and which I recollect, was in the same situation 
then, that it is now, has perpendicular bars, rivetted to the 
original door, not more than two inches apart ; perhaps 
noi more than an inch and a half. 

Mr. Condie. Could )ou put your hand in edgeways ? I 
have been there a hundred times and I do not belive that 
they are an inch apart. 

Robert Wharton. Some of them are an inch and an half 
and others perhaps not more than an inch. ' 

Mr. Condie. Now Mr. Wharton, you have taken spc* ** 
cial care of that prison, for which the citizens of Philadel- 
phia are greatly indebted to you : tell the court and jury, 
upon your better recotlection^ whether Patrick Lyon, in- .^ 
carcerated in a Lyon's den, could have received a drop of ;; 
water on his parched tongue, during the most fervid season ' • 
in which the yellow fever raged, unless it had been trans? y,. 
mitted through the narrow spout of a teapot I \ 

'A* He could not, unless the door was opened, i 

Mr. Rawle. I stated before why Mr. Robinson did niH \ 
attend : he was sick at the time. I wanted him to shew tha : 
time when the lock was laten off, *A 

- . ..'3 
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Mr. BoBiNsoM, was called. 

He said, the lock was on the outer door when the Bank 
was kept in Lodge Alley. I went and found Cunningham 
up stairs. He asked me if I knew: where Patrick Lyon's 
shoji was, and whether I knew what vaults the doors were 
for? I answered, yes. _. 

Mr. Lewis. Did you tt^U him where the shop was ? 

A^ Yes, I believe I told him it was in Lombard .Street. 

M.r Uopkinson. Now, are you sure, upon your oath, 
whether you told him,: or he told you ? 

A. I will endeavor to recolleict. He either told me or 
I told him. ^ 

Mr. Hopkinson., Ah ! Is it so, gentlemen of the jury, 
that is good as far as it goes. 

Mr. Dallas. Did you ever see Lyon and Cunningham to- 
gether ! 

A. Never. . There were doors to be repaired for the 
vaults, they were given to Mr. Lyon. I went to Mr. Lyon 
for the doors, while I was employed in building the vaults, 
I went there often. 

^ Pray, was it Friday or Saturday when you went 
there, and when you went the last time did you see Cun- 
ningham ? 

A. I do not recollect, but I never saw Cunningham 
there. 

Mr. Hopkinson. Did you ever tell Cunningham that 
Mr. Lyon had the doors to make ? 

A. No. 

^ Did you ever tell the cashier or anybody else of Cun- 
ningham asking you about the locks ? 

A. I never did. 

Robert Ralston, sworn^ 

Mr. Rawle. Please to relate to the court and jury what 
you know of a former attempt to rcb the Bank ? 

A. I was a Director at the time, [He asked permission of 
the court to refer to the notes, he had taken of the tf ansae- 
tion ; which being consented to by Mr. Lyon's counsel, 
leave was granted.] It was on Sunday morning about half 
past 8« o'clock August 5, 1798, when I wasc^lV^^N^-^'o^Vs^ 
Mr.lSmith the cashier of the li^tvk, viVvo ?o^^^'ax^^\»N5«-^^«^^- 
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der great agitation, he informed me that the Bank had been 
broken open last night ; and he was afraid had bten robbed 
of property to a considerable amount — I advised him to be 
calm and recollect himself; and not to mention it to any of 
the Directors* The Bank was at that time kept in Lodge Al. 
ley — ^He returned to the Bank and I went there also; short- 
ly after, I found, Mr. Smith Mr. Potter one of the porters, 
and we examined the cash-vault-— t/he vault in which money 
was deposited — It was apparent that it Was attempted to 
have been opened — The door was prized about two inches 
or an inch and a half from the stone casement — But not be- 
ing able completely to force it without much violence and 
great noise must have indueed them to give over the attempt 
without accomplishing their porpose — The grinding of 
the stone work by a crow-bar was laying in the floor, in such 
quantity as sufficiently proved the endeavour had been per. 
sisted in for some time, and a ring was drawn out of one of 
the eyes — ^When the door was opened we found to the inex- 
pressible joy of the cashier and myself nothing had been ta- 
ken---This being ascertained and the door unlocked, it ap- 
peared that the Bank had not lost any thing — The discovery 
of the attempt was made by Mr. Potter, about 7 o'clock — . 
He had often before found the door leading into the Alley 
opened, and once the front door unlocked, with a stick pla- 
ced behind to keep it too— We examined very minutely, but 
we could find no traces of foot steps, or any other mark than 
that which I have mentioned of the sand on the floor by the 
grating of the crow-bar. 

Mr. Dallas. Who had the key of the outside door ? 

A* The porter I suppose ; but the lock did not appear to 
have been forced. 

Mr. Levey. Who is intrusted with the key of the front 
door of the Bank ? 

A. I can not say. 

Judge Yates. Did you ever attempt to ascertain who it 
was that attempted this robbery ? 

A. No sir, it was kept a profound secret. 

Mr. Dallas. Was there any enquiry instituted as to the 
key of the front door, were the porters examined ? 

A* My recollection does not serve me — Finding noth- 
ing lost, we did not scrutinize. 

Mr. Condie. Do you know whether the iron door laj^s 
j0vcr the stone jamb ? 
^. It does. 
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. Mk. Foktunatus, a free negro sworn. 

Jl^ Where did you live^ and did you know Cunn)k](r^ 
fiSLmi 

4« I lived near Fourth street— ^I knew Cunningham. 

Mr. Rawle. Do you know any thing of any person comw 
ing to the house to search the property of Cunningham i 

A* Yes — A person came ,and there was more than one^ 
but I do not know who they, were, they were no acquaintan- 
ces of mine, one was a shortish . gentleman, an other a tall 
inan— ■'If I, were to see him I could recollect him ; though 
I did not take much notice at the time — They went into die 
room and examined his property — It was the next week af- 
ter he died. 

Mr. Rawle. Look and see — ^Is there one of the gentle- 
men in court ? 

A» That gendeman was one (pointing to Mr. James 
Barcley one of the jurors, empannelled on the trial*) 

Mr. Rawle. Look round again. 

Mr. Fortunatus. I have been mistaken. 

Mr. Dallas. Did Cunningham board at your house ? 

A. Yes. 

Mr. Dallas. Did you know Patrick Lyon i 

A. No. 

Mr. Dallas. (Pointing to Mi% Lyon) That is the gen- 
tleman—Did yw ever see him visting Cunningham at your 
house i 

A No. 

Mr. Levy. Did you ever see Cunningham in possessL- 
ion of the keys of the Bank i 

A. I saw him have a key in his hand, which he said was 
tfie Bank key. ' 

Judge Brackenridge. What kind of a key was it ; was 
it a large key i 

A. I do not recollect—He kept it generally to hims^elf 
and had it in his bed room, I have seen it in his hand in a 
jnorning, when he was going down to the Bank : but some* 
Jtifnes he did not come home in the evening* 

Mr. Robert Ralston, called again^ 

^. Do you know Mr. Jonathan Smith and what is Wa 
jgeoeral character ? 
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A» I have known Mr. Smith for a number of years past* 
I have been in his company frequently ; and ' have always 
considered him as an honest and upright man. 

3f. Have you eVer heftrd him utter an oath' oritnpfeca. 
* tion of any kind or sort ? 

Ak The general tenor of his language is as unexception- 
able as that of any other g^tleknah—=*I have seen him m all 
situations, convTcial and agreeable ; but I never saw him in a 
passion* 

Mr. Dallas. Do yoii mean when you say that you never ' 
heard him take an oath, that he would not say of a person 
he did not respect, that he was a damned rascal ? 

A^ I should be sorry to think he would ; I do not believe 
he would. 

Mr Rawle. Do you think he would swear by his Maker ? 

A. No sir, I do not think that he would under any cir- 
cumstances. 

Mr. Rawle, read an extract from the act of Assembly 
dated 5th, of April 1790. Sect. 18, respecting the rules, 
orders and regulations of the prison, for the City and 
County of Philadelphia, prohibiting the admission of visi- 
tors to the criminal apparcment. And regulating the soli- 
tary cells. 

John Inskeep, sworn. 

Mr. Rawle, How long have you knowa Mr. Smith, 
and what is his general character I 

A» I have known him a number of years :— ever since the 
Bank of Pennsylvania was established, at least ever since 
he has been employed in it. I have been in his company 
almost daily ; and have seen him in his social and convivial 
moments, and then as well as in general, I have observed . 
his sobriety and civility. I have never heard him use a 
profane or indelicate expression. I have seen him in situa. 
tions to excite that kind of emotion to which human nature ,. 
is liable : but I never saw him angry. 

Mr. Condie. How long have you been acquainted with 
him ? , -; 

A. Several years. We have been members of several , 
companies ; and, on all occasions I have foand him to be '\ 
extremely discreet. , i;i 

Mr. Condie. Have you not been a long time a magistrate /.' 
of this City J and are you not bound V^y l*vw \.o ^^Mtd&h any '^ 
i person who shall i^e oaths or mdtVvc^t^ \«a^\3a^^ vql^q>>m > 
e«ence i 
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A. I have been a magistrate a number of years ; but I 
never had occasion to check, much less to punish Mn 

Smith, for any thing that fell from him in conversation 
It is not my practice to punish,-*-! merely reprove unless a 
person is charged before me with swearing ; then lexecute. 

the Law* 

Samuel Wh££L£R, sworn* 

Mr. Rawle« Did you examine the locks on the iron door 
of the cash.vault of the Bank of Pennsylvania after the 
robbery was perpetrated ? 

A» About six years ago,-'-It was in November, I remem- 
ber, I was at the Bank of Penns) Ivania, the President asked 
me if I would look at the lock. 

This was at Carpenters hall. He took me down to the 
rault, the locks were on the doors and he asked, if I would 
take one off, I answered yes, if he would furnish me with a 
screw driver. He, thereupon, procured one. I believe 
the locks was on the door of the cash vault. When I took 
the lock off, he asked me if I thought the lock had been 
taking to pieces at any time since it was made. I told him 
it had. 

Judge Yates. Why did ^ou think so? 

A* The scrtws that go through the small plate, which 
contains the wards, are filed off very smooth and laquered 
over in locks of that kind. These screws I suspect were 
nnished in the same manner. The notch of the screws was 
a litde burred ; and the other side, where the screw came 
through, was a little burred. That was my reason, that I 
thought it had been taken to pieces. 

Judge Yates.— Was you satisfied from the inspection of 
the lock, that it had been talcen iisunder I 

A. Yes, perfectly. 

Mr. Garrigues^ A Juror ^ Would not the screws that hold 
the plates of the lock together, exhibit those appearances if 
they had been tightened a little more before they were put 
on the door ? 

A* It would certainly have produced a bur on the laquer ; 
and left its mark on the notch ; but this was so stongly 
marked, as to convince me that the lock Jiad been taken 
a part. Then I was asked if I would take it asunder. I 
did, as they asked me : and then they asked me if the lock 
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bad been picked, I examined it ; but I saw no marks 
violence, such as a pick would have left. There was, ^c 
ever, some scratches upon the bolt. They asked me 
that lock could be picked. I answered, that I thought : 
handily unless a key or an instrument was made on purpq 
1 put it together again. They asked me, if he lock I 
been put on, as well as Patrick Lyon could put it on. 1 1 
them, I thought not, I thought he could screw it better c 
It was put on in such a manner that it could not be tal 
off by any person on the outside of the door ; it must hj 
been done from the insde for the lock was put on with sere 
with the burs. They could not be screwed out or punched c 

Judge Yates. Was you examined before the court in 17i 

ii. No, but my deposition was takenr in writing ab( 
that time. 

Mr. Ingersol. I took his deposition, I beleive it ] 
been read in evidence. 

Mr. Lewis. What sort of a lock was this one? 

A. It was a good one, had double wards and those rounc 
with an iron safeguard, no better was imported in those da 

Cross Examined* 

Mr. Dallas. Did you examine more than one lock? 

A. No. ^ 

^ Did this lock appear to be an old door lock ? 

A* It appeared to me tp have* been new ; and put on wl 
the door was made. 

Mr. Hopkinson. Do you know if it was taken from t 
front door of the Bank, when it was kept in Lodge-alley ; ai 
afterwards, put on the door of the cash- vault, when the Ba 
was removed to Ca|:p«hter's.hall ? 

A. I do not know. 

Mr. Dallas. Did you put on the lock on the cash-va 
after yoQ had examined it? 

A. I think it is likely that I put it*on, 

Mr. Condie. Was this the lock of the outer or inner d< 
of the cash-vault; for I understand there are two doora 
that vault? 

A. 1 think it was the outer door of the cash vault. 

Judge'Brackenridge, You said that you thought Patr: 
Lyon could put the lock on better ; pray, why did you fa 
that opinion? 
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A. it was put on very well in that way : but there is a 
Detter way ; and I know Mr. Lyon is acquainted with the 
best method. A staple riveted inside of the lock secure it 
io that no body can see how the lock is put on, and it is im- 
possible for them to take it off. 

Mr. Condie, you took the lock off the outside door ? 

A. Yes. 

^ What was the nature of the bolt of that lock ? What 
lort of a rim had it ? 

A> It had no rim. I think it was a square plate to which 
;he wards were riveted. . 

^ Was it pot a lock-out of which the latches had been 
aken ? 

A. I took the.bolt oiit, but I cannot say whether the lock 
lad latches or. not. I merely looked into the lock to see 
yhether it had been picked or' hot. . 

Mr. Patrick Lyon produced two latches, which he threw 
Dn the table, saying, those are the hatches, which I took out 
jf that lock when it was sent to me by the Bank to be altered 
md fitted to the door of the book vault, in Lodge-alley. The 
latches were handed to Mr. Wheeler, and he said, those 
latches were not in the lock when I saw it. 

Mr. Lyon. Had not that lock which you examined for- 
merly latches? 

A. I cannot remember ; it is six years ago. 

^ You say, you examined the lock for the purpose of 
seeing whether it was picked; and you mentioned a particular 
examinatldn, you toOk it ap^rt. You mentioned that the 
bolt was scratched, now Mr. Wheeler, answer ; did you not 
?Vit that lock upon the iron door of the cash vault, and were 
t^ot the latches taken out previously ? 

A. I do not know. 

Mr. Condie. Well Sir, you do not answer,now let me ask 
^ou ; do not screws sometimes go through the plates of the 
ock with points ; and was not that the case with the lock 
"^ou examined ? 

A. They certainly do : but it is not the general way. In 
-hese high priced locks the screws are generally filed off ; if 
>ot, they are commonly rounded off; but, I am pretty confi- 
ient that the screws of this lock were neither pointed nor 
*ounded off; but filed square. I recollect, that I felt over 
•he tops of them with my finger, in oWer to ascertain whether 
-liey had been taken out and put in again, since the lock wag 
Snished. But I must acknowledge, tYvaX., \^ \!cv^ \^^ "^"^^ 
^liginally latches in it, they could xiotYv^v^ Vi^'tti v^^-^wx 
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without unscrewing the screws; and, that in pulling it 
together again, the plate must be a little burred. In some 
instances the latches may be sliped out ; but that was not the 
case in this lock. 

The latches were again handed to Mr. Wheeler, and he 
was asked to examine them particularly. Now sir, could 
those latches have been slipt out ? 

A. I do not think thty could without taking the lock to^ 
pieces. 

Mr. Condie. Now your honors and Gentlemen of the 
jury. We are willing, and i am instructed by my client to say^ ' 
so, to put our cause upon this issue,-— however daring it 
may appear, it is certainly magnanimous in my client, to 
encounter the risk. Let the Gentlemen of the Bank pro- 
duce this lock about which so much has been said, on ac- 
count of its having been taken apart ; and we will put these 
latches into their former places. 

Judge Yates. Mr. Fox, Mr. Smith, you are the prin- 
cipal officers of this institution where is this lock i 

A* It is down at the Bank. 

Judge Yates. Can we see it ? 

A, Yes sir. 

Mr. Fox, now left the court house in order to go to the 
Bank and bring the lock. Mr. Lyon spoke to his counsel 
Mr. Condie, at this moment, and the reporter heard him 
say-— they dare not bring it by G— d. 

Mr. Condie. — Mr. Wheeler are you accustomed, in the 
way of business, to pick locks when the keys are lost ? 

A. 1 have picted two or three. 

^ Did you never pick more than three ? 

A, No, I have done it when I have been called upon. 

Mr. Condie. Did you ever take a lock to pieces, after 
you had picked it ? 

A> Yes I have. 

Mr. Condie, Will it not shew the mark of the pick ? 

A. Generally it will. 

Mr. Condie did you perceive the mark of a pick in this 
lock ? 

A. No. 

Joseph Simmonds sworn. 

^ You sold locks to the Bank, what kind were they ? 
A. It is so long ago that I can scarcely recollect. Mr. 
Wheeler called upon me : but whether Mr* Robinson did 
or not I cannot remember* 
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I was applied to for a lock of the best quality ; but it 
was not 'mentioned, to me, that it w^s was for the Bank. I 
now remember that Mr. Robinson called to look at a lock 
of a particular description. I was then in the way of im-* 
porting patent locks singly as samples, and the one he looked 
at was of that description. It was a large twelve inch 
dead lock, stamped patent, copper bolts and copper wards. 
Mr. Kobinson bought two of me, they were both of the 
superior kind — he said, ifthey would answer he would keep 
them- — if not, he would return them. 
Mr. Dallas. Would you know them if you were to see them? 

-4. yes. 

^ Well, do you remember whether either of them had 
latches ? 

A» They were dead Jocks without latches. Those delive- 
red to Robinson were not locks w?th Latches : though some 
he examined had latches, as well as a dead bolt. Some of 
them had three bolts. 

A yuryynan (pointfng to the latches on the table) Do you 
think those latches were in the locks you sold ? ' 

A. I do not know, I cannot recollect. 

Mr. Fox now returned with two locks, which he brought 
to the court. They were wrapped up in paper making two 
parcels they were unwrapped by Mr. Fox, and as soon as 
they were exposed to view ; Mr. Lyon agaiij^^spoke to Mr. 
Condie who was sitting by him and said I told you so, by 
Gl^— d they dare not bring the lock, neither of those is the one. 

Mr. Condie spoke in a low tone of voice, and said are 
you sure of that Mr. Lyon, Mr. Lyon said yes I am, and 
you will shortly see a curious attempt to impose upon the 
understandings of the court and jury. I wish you to 
watch them carefull}'^. 

Mr. Robinson called again. 

^ Do you recollect whether the lock that was on the 
cash vault in Carpenter's-hall^ was the same that had been 
on the front door of the Bank in Lodge-alley ? 

A. The old lock which was on the front door in Lodge- 
alley was, for some time laid by ; but it was afterwards put 
on the iron door of the cash-vault in the Bank at Carpenter's- , 
hall. 

• The reporter sat on the Prethonotary's seat at the back of Mr. 
Condie and Lyon, and had anopportunity of h^WM^^^v€« ^Qwt:«\'a&>s5k\v. 
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^ Mr. Robinson do you know whether that lock had 
latches in it when it was put on the book vault in Lodge-alley? 

-4. There were latches in it when it was on the front door 
in Lodge-alley but when it was ordered to be put on the 
book vault, the latches became incommodious and I took the 
*lock down to Mr. Lyon to take them out, and then it was 
put on the Iron door of the book vault and on the removal 
to Carpenter's.hall the same lock was put on one of the cash 
vault doors. 

Mr. Ingersol. Was it possible to pick that lock ? 

A. I do not think it was. The whole of the wards were 
included in a tube to which no pick could have access. 

^ What did you do with the locks you procured from 
Mr. Simmonds ? 

' A. One was put on the front door of the Bank, the other 
was put on one of the doors of the book vault. 

Levi Hollingswgrth affirmed. 

Mr. Lewis. Are you acquainted with Patrick Lyon ? 

A. I have some knowledge of him. I remember being 
called upon by Mr. Stocker and Mr. D. Smith some ye^ars 
ago, but I do not recollect the time, to accompany them to 
see. an improved Fire Engine invented by Mr. Lyon.... 
Twenty gentleipen or more were there. The Engine was re- 
markably well made, and threw the water with great force. 
The principles upon which it was constructed are such as 
met our general approbation ; on this Mr. Lyon and mvself 
were perfectly agreed it was a pretty little thing, and the 
gentlemen seemed much pleased with its execution ; they, 
perhaps, had not seen the like before. The object, at the 
time, was to recommend Mr. Lyon's workmanship. We 
joined in this object. It was about ten or twelve years ago, 
and that is all the acquaintance I had with Patrick Lyon. 

[During some time past the gentlemen at the bar had been 
examining the two locks brought up by Mr. Fox. Mr. Lyon 
jiow declared aloud that neither of these was the lock he al- 
luded toj 

Mr. Dallas. We wanted Mr. Fox to produce the lock 
that was on the front door in Lodge-alley, and afterwards 
put on one of the doors of the book vault in Lodge-alley, and 
afterwards on the cash vault in Carpenter's-hall. That was 
the lock that had these latches in it, (holding the latches iu 
his hand.) 
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Mr. Condie. It is a strange thing that these gentlemen 
should keep back the identical lock we enquire for ; and offer 
to palm upon uy two others with which we have no concern ! 

Mr. Lewis now leaned down upon the table, and enquired 
of Mr- Fox, in a low voice, whether those were the locks 
upon the doors of the cash vault. The Reporter did not 
hear the answer, but Mr. Lewis called upon Mr. Rawle, in 
a more elevated voice, and desired him to offer Mr. Fox as 
evidence to prove the fact ; for he was willing to swear those 
to be the locks, and that there was no other. Mr. Fox was 
in the act of rising, when Mr. Lyon said to Mr. Condie, do 
not let him swear, it is too bad, we will manage it another 
way. Call Robinson, and his testimony will shew that nei- 
ther of them is the lock, tmd Mr. Fox will not expose him- 
self to a perjury. 

Mr. Condie then spoke to the court and the opposite coun- 
sel, pray.do not offer Mr. Fox to pyove any such thing. We 
will call Mr. Robinson who knows the lock, for he has often 
took it off and put it on. 

Mr. Robinson was called. 

And he declared that neither of these were the locks that 
were on the. cash vault doors at the time the robbery was com. 
mitted ; tHat is very apparent, said he, these locks are dead 
bolts, and never had latches in them (he had the locks in his 
hands.) The lock which had been on the front door was ap- 
plied to the cash vault : in that case, the latches were no lon- 
ger necessary ; but besides these are larger locks than that w;as. 

Mr. Condie. I wish the gentlemen could be induced to 
go down to the Bank, and procure \x^ the lock we are in 
search of. 

Mr. Dallas. Let them produce that lock^ and we will 
stand to the consequences. My client, with a magnanimity 
peculiar to himself^ instructs me to say, that if they will pro- 
duce that lock^ and \{ he does not instantly, in the presence 
of the court and jjry, replace the latches, he will relinquish 
the cause. And such confidence have I in his integrity, that 
I know I do not risk much when I say, that his counsel will 
abandon him altogether if he does not perform his promise.* 

* The Reporter felt a strong sense of sui'prise at this OiTer being- re- 
peated and looking round he perceived'the audience, the bar, tlie bench 
and the jury, as it were, astonished at the challenge. A silence of some 
minutes succeeded, and a murmur ran roynd the hall, of a very delicate 
nature, difficult to explain. 
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Ahthony Stocker sworn. 

Mr. Stocker state to the court and jury what you know ot 
the transaction which took place at your father's house in 
the countr)' ? 

A. One evening I was returning home with my father : he 
was in the first chair, and 1 following in another, when we 
were met by Patrick Lyon, about half a mile from the comer 
of the lane that leads to my father's house. He stopped the 
first chair in which my father was ; my father asked if that 
was not Patrick Lvon, and then enquired of him where he 
had come from. He said from Wilmington, that he had 
been at our house and staid some time— >ihat he had come to 
clear himself, as he understood he was sent for. He told him 
he would go to a tavern for a night's lodging, and would caQ 
upon him next day. Mr. Lyon returned about nine or tea 
in the morning — my father i?»as out of the house at the time. 
I went to him, and he told me he would be with Mr. Lvon 
immediately, and that I should ask Mr. L}'on to remain till 
he came. My father came in with Mr. Fox and Mr. Smith, 
about three-quarters of an hour afterwards ; during which ' 
time Mr. Lyon remained in the piazza of the house— There ■ 
was no conversation passed between him and me, except that 
I requested him to remain, as my father had directed me. " 
My father had expressed a hope, that Mr. Lyon would be 
able to acquit himself of the suspicion which was entertained^ 
against him. 

Mn Condie. Did not Mr. Lyon request your father, when • 
he met him in the lane the evening before, to permit him to 
go back, and lodge in the stable or barn ? "i 

A. I do not know. j 

Mr. Lewis. Was not your father's house very full at that, -S 
time? X yj 

A* Yes, the house was very full, so much so, that I was * 
obliged to sleep on a settee. We had, at that time, a great^^S 
addition to. the familv— Several of our relations had taken, 5 
refuge from the fever at my father's country S( au 

Mr. Rawle read the order issued by Alderman Jenning8|>;3 
dated the 20th October, 1798 : On the 21st the eMiminatio«yS 
took place, and Mr. RawK- concluded by saying, that the testi<^ j^ 
mony on the part of the defendants was closed. 
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Mrs. Pendergrass was called.^ 

Mr. Hopkinson, asked if she had lived widi Mr. Jonathan 
Smith, and whether she had not heard him use some harsh 
epithets during that pfriod l 

A, He had a black boy living with him, who was very mis- 
chievous : — When he has been correcting him, 1 have often 
heard him call him a damned scoundrel, and a damned ras. 
cal ; but I do not rect)||^6t to have heard him ever use any 
other bad language. It is a good many years ago ; I think 
seven or eight,''jand I'^eas not very particular in observing 
his expressions. The boy was afterwards turned away for 
his bad behaviour. I never recollect to have seen him in a 
passion, at any other time, but wheh he was roused by the 
bad conduct of that lad. 

Mr. Lewis, Are you positive that he used the words, 
damned Scoundrel and damned Rascqly when he was correct- 
ing that Boy, more than once ? 

A. Yes, I have. 

^ Do you remember the 3oys name? 

A. No. 

•i 

John Boyd, srvorn, 

^ Did you ever in conversation with Mr. Annesley 
siention that Patrick Lyon was in town, the day preceeding 
the robbery of the Bank ? 

A. I have heard that John Boyd a Bricklayer living in 
Southwark, was reported to have said what you enquire of 
'me* My name is John Boyd — I am a bricklayer and live 
in Southwark but I never mentioned to Annesley or any 
body else that I had seen Patrick Lyon in Town at any time. 
* ^ Do you know any other John Boyd a Bricklayer who 
resides in Southwark i 

A* I have resided in that neighbourhood five and twenty 
years, and^f never knew any person of the same name and 
'of the s^me occupation or residing in that district. 

^ Mr, Annesley has said, that the John Boyd he al- 
luded to' was building a kitchen and pointing a bouse next 
[door to Mr. Annesley^s ; was you engaged in that work f 

A. I was, but I was not in town when, the robbery was 
^mmitted, I therefore could not have seen. Mx, \a^qj^'^x. 
titoe mentioned. I left Ph\lade\\j\ua tootv ^^\kx ^^ ^^^« 
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broke out and went to Shearman's Valley and was there 
when I was first informed that the Bank of Pennsylvania 
had been robbed. 

Somr.'time after, I returned down to Brandy wine hundred, 
Chester CountA « where I had some relations and ihcy inform, 
ed me ihatamanin a plain dr$;ss apparently a quakcr from ^ 
Germantown had been there some time since enquiring for 
John Boyd, a bricklayer. My sister in-law informed him 
that I was gone to Cumberland County and had not returned. 
After the election in October, I went back to mj usual place 
of abode in Southwark and^l! learnt that previous to my re- 
turn that Mr. Stocker had been wanting to see me on some 
particular business. l\ consequence of this I went aci'oss 
the fields to Mr Stoi.kcrs, I saw a gentleman alight at his 
gate and go into the house and when I came to the door | 
was asked to walk in and I found Mr. Stocker in conversa-. 
tion with the gentleman that had just entered. He gaye 
him a check on the Bank for some money and took his re- 
ceipt for it. He then asked me if I knew Patrick Lyon I 
answered, I did not. He said that I must certainly know ' 
him ; for he lived next door to the place where I built his 
Coach house and Stable. He seemed surprised when I 
replyed that I did not. I had heard the story of Mr. Lyoi 
being suspected of being concerned in the robbery ; but from 
what I had heard, I did not believe that he was guilty. Mr. 
Stocker said, that at first he was of the same opinion him- i 
self: but the loss sustained by the Bank was so very great 
as induced him to be very particular in his enquiries. In ' * 
truth I had no acquaintance with Mr. Lyon until a long time ^ , 
afterwards, when I was introduced to him by Captain Guy. » 

Judge Yates. Did you point the kitchen of the house 
where Mr. Annesley lived ? 

-4. I did, It was Mr. Douglas's house. 

Mr. Rawle. Might there not have been a journeyman 
bricklayer of the name of John Boyd ? 

-4. I dont know one, and yet I believe I know almost al 
that belong to that honorable company. There is Mj 
Benjamin Taylor on your jury who knows this as well a 
myself for he is the worthy President of our honorable Com 
pany of Bricklayers. 

I lived in Christian-street. Before the fever came on, 
built a kitchen for Mr. MoHiere next tQ Shippen-strec 
which is perhaps the building alluded to. 

Mn Dallas. Do you' know the journeymen bricklayer 
that live about that neighbourhood \ 
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■ ■ t 

A* I know them generally. I waited on Mr. Annesley 
and enquired of him, what was the reason of his coming 
to Brandy wine in search of me ? He told me that one Boyd 
a bricklayer had mentioned to him that he had seen Patrick 
Lyon in town the day before the robbery ; btrt that I was 
not the man. There is a son of mine, however, that is a 
brickliayer ; but his name is Hugh Boyd, but he was work- 
ing, at .that time at Mud-fort. 

Clement G^AttJt^' sworn* 

^. Did you ^ear a conveil^PHl between Mr. Lyon and 
Mr. llobiason concerninc^the k>dB|Jpt was put on the front- 
door of the Pennsylvan».*'BanJdf^f.-' 

A. On thfe^llth, of August^rSi, Sz^furday or Seventh 
day, I went to Carpenteri-Jriflrtd^^t Samuel Robinson. I 
was in the vault there--:^2Bf<jt^tirafFRobinson brought in a 
lock that was for the front door of Carpenter's-hall, and Pa- 
trick Lyon was there at the same tiipe fixing an iron 
door that was going to be hung. He took up the locik and 
found fault witn it. Safnuel Robinson said, it was the best 
lock that he could get ip Philadelphia out of the stores. 
Lyon said that he thought it was not a. lock good enough for 
a Bank door j he thought he could make a better. 

Jacob Horton, sv^orn. 

^. We call this witness to shew what was the treatment 
of Mr. Lyon during his confinement in jail— -to show that 
he could not have received his dinner when it was brought 
to him unless the door was unlocked. 

Mr. Ingersol. We shall except to this testimony. 

Mr. Hopkinson. To save the trouble of contention we 
will wave it, and give you another. 

Lambert Smith, sworn. 

^ You are the keeper of the prison, you are consequently 
-acquainted with the nature of the iron door of the room that 
Patrick Lyon was confined in, please to describe it ? 

A. The bars are not wide enough to get a hand through. 
They are generally one inch a part. I believe one of the 
. appertures is one inch and three.eighths ; it is the room at 
the north west corner of the prison ; ygvi rcv\^\.\N3NOecMjA.^^ 
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4^im a thin slice of bread through: but no drink, unless 
through the spout of a tea-pot or some such contrivance^ 
which I have been informed was the way in which he was fed* 

Mn Condie. You usually give ybur prisoners water and 
molasses for breakfast* 

What is the proportion ? 

A. We give it to them as sweet as they would have it, w« 
generally draw about four gallons, and give it to them with 
mush or bread* > % 

Mr. Condie* Is not therooot so situated that if Mr. Lyoa 
had been perishing with WtUfi^ or tiiirst he c6'id.4 i^ot be re- 
lieved by any person whflKght have beax^ithiti hearing i 

A. It is so situated* ^f^^ ^^ ^ laxtii^put' across the 
entry, which cuts off tly^inmuiucation with th^ women's 
appartment and that i%Ha|Mi>^ '^ / i^^ 

Mr* Ingersol* Is it iW^tHjV ronom? HasilFa free circiu 
lation of Air i ^a^' * "^^ ^L , 

A. There is not a moflP^ne4|h^S^ffiS''ia in the prison : — ^but 
I cannot give my opinion iiarfo what it may be when the 
yellow fever prevails in town. 

^ Do you remember any thing of conversations betweem 
Mr* Haines and yourself respecting Patrick Lyon ? 

A. He has called at the prison daily and talked of the rob. 
bery* He has said he believed Patrick Lyon had as much 
to do with it as Davis had, but this was said since the trial 
began, I think it was last week. 

Mr. Condie. I wish to prove that Mr* Lyon has lost the 
employment of several gentlemen, as well as the Bank of 
Pennsylvania, in consequence of the suspicions and allega- 
tions made by the members of that Institution* 

Israel Isbael, sworn* 

^ By Mr* Condie— State what you know of the refusal 
on the part of the Bank of Philadelphia to employ Patrick 
Lyon? 

A. About 18 or 20 months back, I was appointed a direc- 
tor of the Bank o1 Philadelphia— We had several iron doors 
to make and locks to provide for its safety — I was inclined 
to employ Mr Lyon in the business : but the cashier Mr* 
Todd was enjoined by the hoard to attend to the subject, 
and he employed Samuel Wheeler— I believe his reasons 
Were, that he did not consider it safe to trust Mr* Lyon, whe 
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vras labouring under the imputation of being concerned id 
the robbery ol the Bank of Pennsylvania. 

Mr. Ineersol. Is this testimony to go to the jury ! shall 
Air. IsraePs believe and suppose, as to the motives of Mr. 
Todd be received in evidence ? Why is not Mr. Todd 
here to answer for himself i 

Mr. Condie. Then we will ask this question : Did noi 
the Bank decline employing Patrick Lyon in consequence 
cf this allgadon betng'fiiade^gaiaiit him ? 

A. The Dire ctotlr did Dggmip plov any person ; it was 
the cashier, un^ 1^ r e f u sedBFeWlo y Mr. Lyon, because it 
was said th&t hejjpbb e d^HtBanMof Pennsylvania— I men. 
tioned this fo.jMKX.yori atthe ti», ' 

Mr. Ingj^^vK ;jrhiB is- no. tes3B|{)ny — The jury cannot 
be permittedft hSir it. ■ t*'"^A 

A Juror, -What lenMh <Jl».yy Mr. Lyon confined 
in the prison y^ ~ /' ' ^jR '" XIt . ■^' 

A. by Mr. IJUfes. '-We ifflWufure the docket in order . 
to satisfy you, geaaemca. 

Mr. Anncsley asked permission to offer a word in expla- 
nation : When speaking of Boyd the bricklayer, he had not 
said John Boyd but Boyd only. 

Court Adjourned. 

Eadem Hie 

The prison docket was produced, and an extract read ; 
by which it appeared, that Mr. Lyon was close confined in 
a cell in prison, from the 2]st of September, to the 29th of 
October, when he was heard on the Habeas-corpus before 
the chief-justice. 

Mr. Hopkinson. 

If the court please, and you gendemen of the 
jury, I dare say, that there is not any of us engaged in 
this trial, whether it be the counsel, judges or jury, that 
have not some regret, that gentlemen of such respectability 
should be the objects of this enquiry : but the Laws ot the 
Land must be executed, and justice impartially administer- 
ed — Whether its punishment be infiicted on the high or the 
low, the rich or the poor — the Law is equal to all — It is one 
of the greatest blessings of this Government that it is a Go- 
vernment of Laws und not of i>>en ; and here the Law is no 
Tcspector of persons ; those who violate its ordioances must 
answer for it, publicly, in our courts of jurisprudenct — ■! re- 
gret that it faljs tg my Igt to be the ^tovtcuVoT ^\'roK&.Wl 
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such high Standing in society : butitisaduty I'owc to my 
client and my professional (Engagements to this court, coni> 
pels me to exert my best abilities in obtaining justice for 
Patrick Ljon — In this instance, to his interest I shall exclu* 
sively attend. 

I consider it unfortunate for the defendants, that their 
counsel should have opentd with a degree of boldness which 
their tesLimony does not authorise or warrant— They prcten. 
ded to Justify the conduct oftheir elites in iht:ir treatment 
of Piitntk Lyon — What j^Ujmiffsfificalion i Frhakus, in-' 
deed! ! It is strange: thatW^VA^id haVe fallen into this 
mistake : I caution you, c«tltiiM^bf th o ^^ r ^^oni falling 

their connections the i^mepsr iinpjrt;iiicoof ftp institution 
which they rcsprcsent »R ifijlinc ty jirutUiceMe idea, that 
theiractions were corr^!'a»fai-Ji::ijL we'e^fttifiable ; but' 
wh^n they are brought inWl ^ ii fc ou|pj' an A. ^hwrgcd, in the 
mannir alledgcd in the decwmRn on ihlk wrji of trespass 
on which thib issue is joined, the Bank counsel ought not to 
have assumed such high ground — Irue, the institution is 
rich and supported by some of the first characters in the land, 
and here you see what ! Opposed to them, a poor unconnec. 
ted foreigner, whose walk is in the humblest path of life ; 
who tarns his living by his daily labour — When I look at the 
two characters, one living in splendor, whose domestic estah. 
lishtnents are calculated to excite and catch popular admira. 
tion— and the other scarcelj removed from the garb of po- 
verty, I do not wonder that they built up a confidence on 
this high ground : but their fall will be, in proportion to the 
eminence, the greater ! They will learn to know and feel, ■ 
that, the Law indeed is no respector of persons, and when 
Lyon shall ttll the heart rending tale of his sufferings under 
their persecution — I trust, in your estimaiion, he will be 
considered as standing at It^ast, on an equal level with them. 
He must triumph — thtv must trembit — He sits composed; 
they sit pale and confused— He thanks his God and hiscoun- 
try that this day in given to him,atiLT a long and tedious cod> 
iinement ; after escaping thu dangt-rs of pestilence and fa- 
mine — that this day is given to him to mjke his innocence 
manifest to the world : and confides to y-u upon your oatha 
and affirmations togive him a just retribution for his sufferings^ 
The legal ground of this action is MALICE — Let me 
state, that on this enquirj' we arc to take one thing for gran* 
ted; that Mr. Lyon is perfecUy innocent of any participation 
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in the robbery of the Bank — I take it also for granted, and 
the evidence will support me in insistin]g, that he is clear of 
that crime. Another point must also be granted, that Pa. 
trick Lyon^ under a charge of an offence, of which he is who- 
ly innocent, made by the present defendants has suffered 
in his person what is shocking to humanity to relate ; and in 
his property, such losses, as he has even not, after this lapse 
of time, recovered — The question then, for your considera- 
tion, will be, whether Patrick Lyon, for his losses and suf- 
ferings, is not entitled to some retrioution from the defend- 
ants by whose hands they were inflicted — I take it that the 
question of his innocence is already decided, by the rejec- 
tion of :he bill of indictment for a criminal prosecution 
against him ; by the Bank having recovered the money from 
Davis who restored it, and the proof that Davis and Cun. 
ningham were alone concerned in the robbery — I take it, 
that, he has suffered wrongfully ; and that the defendants 
are proved to know the perpetrators : he comes now to the 
proper tribunal to this court and this jury for redress— -It is 
a law maxim that every wrong has a remedy. Gentlemen 
of the jury, you have heard much said, about the foundation 
of this suit ; and we were told that it is 'incumbent on us, to 
prove that the prosecution of Patrick Lyon for the robbery 
was a malicious prosecution, on the part of Mr. Fox the pre- 
sident, Mr. Smith the cashier of the Bank, Mr. Stocker a 
director of the Bank, and, who on this occasion acted as a 
magistrate to commit ; and Mr. Haines who acted as high 
constable — The declaration lays that prosecution, (in one of 
its counts) as false and malicious — That it was false, is prov- 
ed by his innocence ; and therefore, malicious in the legal 
acception — When we state, that this prosecution was mali- 
cious we do not mean to say, neither does the law require 
us to say, that these men are of a malicious temper, or led by 
a malevolence of heart — The legal meaning is different — A 
man of the most humane disposition, may be leu; ally involved 
• in a malicious prosecution — When a man is charged with an 
offence, the law requires that it should be done in a particu- 
lar manner — rWhen he is imprisoned for a robbery, he must 
be charged upon oath — If a magistrate acts otherwise, he 
does it at his peril, it is true, that a magistrate is entitled to 
exercise a sound discretion ; but it must not be arbitrary, or 
whimsical,it may be a mistake : thatapology is admitted for as 
much as it is worth — Here, however, there has been no mis- 
take ; at most, it can only have btttw \ti \\ve ^vc^\.\^^v;ssv^^" 
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but it was persisted in after the error was manifest — It is not 
necessary for us to prove that Fox, Smith and Stocker have 
black & rancorous hearts we could not prove it, their general 
characters are not of that discription ; but it has been proved 
as they are charged, that they ,took means to destroy the 
plaintiff without cause ; and, if so, the fact shews, in the in» 
tendment of law, that it was done maliciously— *The defend, 
ants, without reasonable ground, infringed upon the rights 
of the plaintiff, (which they were bound to respect ) and that 
without any testimony before them— they have charged 
Lyon with the most audacious robbery ; and attached to him 
all the circumstances and odium of guilt, without any reason- 
able or probable cause, such as ought to govern the conduct 
of discreet men — The want of probable cause is prima facia 
evidence of malice. 

I take this to be the law of the land— I will not trouble vou 
with reading books to prove it — I refer for the accuracy of 
my statement to the courL— The want of probable cause is 
presumptive evidence of malice— It was necessary for us to 
declare malice — We have declared it ; and the law infers 
it from the facts which we have proved — We alledge it was 
intended to ruin and destroy Patrick Lyon; no measures they 
could have taken, would have been more effectual to that 
purpose. 

He believed it was sufficient on this occasion to rest the 
case on the want of probable cause ; but so much had been 
said of malice, that he would add something on that point. 
From the want of probable cause, the law infers malice, nor 
is it necessary to discriminate between the defendants, for 
the motives are equallv imputable to all, nor is it material 
to discriminate between the individuals and the directors of 
the Bank, for it is conceeded, that whatever retribution 
the plantiff is to receive, will be made by that institution — 
But we have (beside the legal inference)express proof of mal- 
ice in Smith from the deposition of J. Rizer and of a na- 
ture so peculiarly malevolent that nothing could justify, and 
which he believed had never been equaled. The cashier 
after the recovery of the money, declared his determination 
to hold the plantiff in prison month after month, and utterly 
to ruin him in his circumstances and reputation. To obviate 
this testimony they bring forward several gentlemen to tes- 
tify that Mr. Smith never swears, but to what does such ne- 
gative testimony amount, merely to this that they do not re 
^ collect they ever heard him sweaty he migjit be more gu? 



( w ) 

\ 

• / 

ded la such company, but in hrs own house in the presence 
only of his domestics or his hair dresser, he does not appear 
to have been so cautious, Mrs* Pendergrass who lived in his 
family ,and who gives him a general good character, tells you 
that Mr. Smitii knows the use of an oath as well as another 
man, he called his black bqy, a damned rascal &c. This gen. 
. tlewoman & Rizer^havc declared that he did swear,Mrs. Pen- 
dergrass has no interest in giving this testimony, but if not 
true, she subjects herself to the pains and penalties of perju^ 
ry ; as for Kizer beside being subjected to the like legal 
punishment, you find him standing on the brink of eternity^ 
it is not likely he would die with a perjury on his lips. But 
there is intemsll evidence of truth in Kizer's deposition^ 
which he here read,^ and concluded, that it proved not only 
express malice, but the most diabolical malevolence. The 
cashier would perstcutc him to utter ruin. Why would he 
thus pursue him, not from just and honorable motives, but 
from a desire to screen himself from the imputation of gross 
negligence of duty, which furnished the porter and 
his fr.end Davis with the opportunity of committing the 
robbery. 

He told Cave, also, that he had got the man who robbed 
the &ank, and that it was Patrick Lyon to a certainty^ thus 
endeavoring by his calumny to rinn Lyon in the mind of 
. every man with whom he was acquainted ! JHow did he 
dare to say that Lyon was the mao to a certainty. Did he 
prove this before the gran*! jury, who returned the bill 
ignoramus ? Has he proved it to you ? No, it may be 
safely said that there is not a man who has heard this trials 
who believes, that after the discovery of the robber Davis, 
Patrick Lyon was even suspected by the cashier himself, yet 
how has he acted since, why instead of acknowledging Lyoa 
innocent, letting him out of jail & making attonement to hiniL 
for his unjust imprisonment, he \ has continued to prosecute 
him he had him fast and he kept him fast, as he swore he 
would, and if he has not completed his ruin it has not beea 
for want of energetic endeavors. His counsel will tell you. 
Smith had probable ground for suspicion, but what says 
Smith himself — not that he suspects Lyon,but that he is the 
guilty man to a certainty. How did he dare to say this 
a citizen of Philadelphia f It is such an outrage upon to 
truth and such a malevolent attack upon Lyon's character 
for which nothing that Smith posseses can adequately com- , 
pensatd Patrick Lyon. 
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Another of the defendants, but we must not class him 
with Smith, he is a magii^trate, and has only acted a wrong 
part by misiake, we must not call it by so harsh a name 99 
malice, Mr. Stocker who appeared at first to be friendly, 
was, however afterwards so impiudentas to say that we have 
bim in prison & will keep him till he rots, until his flesh faVb 
from his bones, or his bones will stick together, this may not 
have been said in malice, but it savours strongly of personal 
rancor. But why did Mr. Stocker say this was it because 
Lyon robbtd the Bank or because he was borne down by 
misfortune and would not consent to gratify them by an 
acknowledgment of guilt while the Bank knew him to 
be innocent ? But suppose there was no malice in this, with 
respect to Mr. Stocker, what are we to think of his conduct 
ofter the 20th of November 1798,when a full developement 
of all the circumstances of the robbery was made by Davifc 
This defendant as a Bank director must have known thit 
Lyon was innocent because he knew they had recovered ^he 
money. Let him answer in good conscience, he knows th^ 
9 solemn contract was entered into with Davis, that hfi 
should escape if he would make a full disclosure of all the 
circumstances attending the robbery : Did Davis, either 
in word or on oath, ever charge or insinuate that Lyon was 
accessary to the crime* No, he did no such thing— roa 
the contrary, he told them explicitly that he and Cunning* 

m were the only persons concerned, that the project ori- 
ginated with Cunningham, and that those two divided the 
money between them. These circumstances must have been 
sufficient to convince every disinterested person that Lyoa 
was an innocent and a much injured man. The stockholders 
and directors and the president of the Bank must necessarily 
on the developement of the 20th of November 1798, hav^ 
every one of them been satisfied in their own minds thss* 
Patrick Lyon was as innocent of the robbery, and no mor^ 
on accessary to it than Jonathan Smith himself — ^nor coul^ 
any of them say that Patrick Lyon was the guilty man to 
certainty, without being influenced by the most malevolei 
:^nd wicked motives. It is not intended by this language t 
injure any man, nor is a wish entertained to oflend any pei 
son — But such is the peculiar situation of the plain tifl*, laboi 
ing under the oppression of a most influential body c 
men for eight years, that his counsel are compelled to spr 
out in stronger language then is usually employed at 
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After the grand jury had refused to consider Lyon as the 
accomplice of Davis and Cunningham, what could induce his 
persecutors to continue their endeavors to put and keep Ly- 
on down, but malice, and malice too of the most execrable 
kind. But they assign another motive, they justify 
themselves on the principle of self defence — We must put 
down Patrick Lyon or he will put down us— We must crip- 
ple him in his cause, and in his means, or he will dare to meet 
us in a court of justice, and they have hitherto pursued the 
road they had laid down for themselves, but it is hoped you 
gentlemen of the jury will stop their career. 

After they had taken up Davis, and entered into terms 
with him and suffered him to escape^ knowing from him 
that no person was concerned with him in the robbery but 
their own porter Who lodged in the Bank. They could hav^ 
no motive for sending a bill to the Grand Jury implicating 
Lyon in the robbery- If Lyon was concerned they ought to 
have taken up Davis when they were informed that he wds in 
town three or four years ago, they might have used him as a 
witness against Lyon, and defended themselves in this action. 
But no ?they let him roam at large to commit other depreda- 
tions as opportunities may offer, they ask advice of Mr. 
Wharton, and he tells them, that as they had made a con- 
tract with Davis, they were bound in honour to conform 
to the terms-— there contract was a rope of sand and they 
knew It, but they set up this honorable contract in their de- 
fence. It is a cloke and nothingfmore, and adds another proof 
of their deep and diabolical malice against the plaintiff. 
They knew they could not convict Patrick Lyon of the 
robbery, but they took the mean revenge of putting it on 
record, that they had chose to suspect htm of being an ac- 
complice with the robbers, that the story might be circulated 
more extensively, and that your Children to the latest pos- 
terity may read it, and point the finger of reproach at the 
innocent offspring of Patrick Lyon, a man as blameless and 
as upright as any one amongst us. The meanness of this 
attempt to couple innocence and guilt. Patrick Lyon and 
Isaac Davis, is much of a piece with the rest of their conduct. 
I rejoice in the. integrity and discrimination of the Gentle- 
men >vho composed the grand jury, who refused to second 
th^designs of the defendents. They on their oaths declared, 
that the bill laid before them for the robbery was true, so far 
as respected Isaac Davis, but not true as to Patrick Lyon. 
If this is not a proof of malice^ I doT\.Q\. wTA^x^xsssiSi.^^ 
meaning of the term. 
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Mr. Hopkinson preceded to remark on' the report of the 
Committee of the Legislature, who must have received the 
information, and the colouring from the officers of the Baqk, 
and he declared this latter transaction to be totally unwarant- 
ed, and marked their malice in a still stranger degree. They 
knew from the confession of Davis, who had returned them, j 
the money, that no person but Cunningham was concerned 
with him, but still they profess to believe that that the rob- 
bery had not been committed without his privity. Cun- 
ningham and Davis had actually devided the money and on 
the discovery actually returned the cash and the notes within 
a small balance. Now if Lyon had been a party, would 
he let them take all the money and go with his apprentice 
to Lewistown with so little, as to be obliged to work at his 
profession for a support in a strange place during the pre- 
valence of the yellow fever. They know all these facts, they 
had the evidence of them ; how can they talk about pro- 
bable ground for suspicion, or of innocent mistake. After 
a malicious prosecution of Lyon, they kept my client two 
Months in jail during the pestilence, after they knew him to 
be innocent, by knowing who the robbers were ; and place 
him on ihe records of the City, as a man guilty of robber}'j. 
not only in the City, but by the report of the Coinmittee, 
they have caused it to be inserted on the Journal of the 
Legislature, which is published in the German aswell as in 
the English language, and directed by the Constitution to be 
distributed through every County of the State. Is not this 
proof of malice! Having once made the charge, they 
would not discharge him. When Lyon was brought up the 
before the Supreme Court on an habeas corpus^ they came 
there armed with counsel to oppose his liberation. (They 
would not trust the Attorney General alone but, employed 
Mr. Rawle also.) They in part succeeded, the bail however 
was reduced from 6000 to 2000 dollars which he soon ob. 
tained, but he continued under the charge of felony for s 
month longer. 

I have enumerated these circumstances to shew the 
Court and Jury clear and decided proof that some improper 
motives actuated these gentlemen and urged them to persist 
after they knew the plaintiff to be innocent. 

I do not mean to assert or to insinuate that the defen 
dents were concerned in the robbery, though I believe the 
has been gross negligence and that the Bank was robbed \i 
the true keys. The defence set up goes upon the idea t 
alse keys were used to open tlie doors o( >^<b c^^\\.\^w^^ 



( 77 ) 

* 

hey have not proved that the doors were even locked the prc- 
:eeding Eevening, true it is said in the report of the Conimitte 
ipon the report of the officers of the Bank, that Davis declared 
Cunningham procured false keys ; why have they not se* 
:ured Davis ai)d brought him here to prove this allegation ? 
The very circumstances of screening him and suffering him 
^o be at large in order to persecute Mr. Lyon is an additi- 
onal proof of malice. They know every thing from DaviSf 
iind yet they affect to think Lyon was concerned, none (says 
the old proverb) are so blind as those who will not see ; they 
bad more reason to suspect Cunningham thap< Lyon, but 
they would not look that Way, they also protected the guilty 
Davis, whilst the innocent Lyon was locked up in a ^titary 
Cell in Prison, d^eprived of the conversation of. his friends 
and not allowed the common necessaries of life.. 

Take their own statement of the fact, and from thence it 
Is apparent, that the robbery was committed from the inside, 
the back door was usually secured by a bar on the inside, 
which could not be reached from the outside : they knew 
that Cunnigham had been frequently intrusted with the keys 
of the.cash. vault to take out and put in the money and notes 
both Mornings and Evenings, therefore they must neces- 
sarily infer, that if the robbery was traced in that channel, it 
would lead the enquiiy to higher source. 

To me it is clear as noon.day,.that Cunningham was the 
proper person to tw; first looked to, and none but those who 
are wilfully blind, can dpny it, unkss it be in order to screen 
themselves from^e charge of neglect. What a labyrinth 
of absurclitie8r,'1iave they involved themselves in, by persu- 
ing the wrong clue. If they had intended to prove their 
care, they should have shown you that the Cashier and Tel- 
ler each locked his separate door on Saturday afternoon, and 
retained the respective keys in their possession ; but this has 
not been shewn. Simmonds is brought to prove thejlock could 
not be picked, but he does not sufficiently understand the sub- 
ject Coldwater has told you that Smith frequently gave the 
keys to Cunningham and the porters, because he tells you that 
the money was frequently brought up of a morning before the 
Cashier came to the Bank. The night of the robbery Smith 
went to his country seat, and there Annesley saw him the next 
morning, why did he not pr<)duce his key to Annesley at the 
moment, and say here is my key, it could not be effected 
with the true keys, you have the one and I have the other ; 
why did they not ascertain this imif oix^ol ^w\\. v^V^xi K^- 
nes]e/ whs giving his testimotvy — tVv^ o^v x^'s^siow ns\sxO«w 
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occurs to me for this silence, is that the keys were left with 
Gunningham as they had frequently been before. When 
they recovered the money why did they not get the false 
keys if there were any. They tell you that Davis made a 
full confession, do you imagine they would not ask him 
how the Bank was opened, if they did not know that the 
true keys, were left with Cunningham, either Cunningham 
had the true keys or they or him had left the vault-door opM 
the preceeding Evening. Their silence on this point proves 
that the facts are against them. They did not preserve 
the same silence before the members of the Committee, 
they there made insinuations, but they have not attempted 
in diis court to substantiate .them, they know, that by sifting 
the testimony by a cross examination the truth would codie. 
out. I do not believe it niecessary to say any more in order 
to prove them guilty of maliciously prosecuting Lyon and ] 
being actuated by improper motives ; I will howevet ask j 
your attention for a few moments to another circum- • 
stance. Coldwater and M^Aninch watched the Bank the 
night of the robbery and it appears that they were equally 
attentive to their duty, then as at other times, and thay are 
confident that no person entered the Bank from the outside, 
they admit that they heard some noise, but it was only thiji 
revellings of the hostlers at Israel's livery stables, at somc^ 
distance back of Carpenters.hall, they had also two vigil^t 
Dogs with them, that never failed to give an alarm, if any 
person came near the spot. Mr. Fox and Mr. Smith 
were acquainted with these facts, from which one must 
think, they ought to have leveled their suspicion to the per- . 
son who was inside, this would have been a natural course, 
but they refused to look that way, though it proves to be the 
truth that Cunningham perpetrated the robbery from the 
inside either with or without the presence of his accomplice, 
who might have been concealed in the building before the < 
watch was set. One of the watchmen even hinted to the 
officers, his suspicion as to the robbers, he said it would not 
have happened if they had taken proper care of their keys i ^ 
M*Aninch says expressly to the Cashier, " if you had beetf . 
** more careful of your keys the Bank would not have been '. 
** robbed." And Coldwater also swears that the Banl^ 
could not have been robbed in the night, but it must have be^ 
done in the afternoon on Saturday, or after the Watchmei 
left their stands on Sunday morning at 5 oMock. The suspi 
cioos of the Watchmen were verified in the event^ and it h 
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dear that their inside porter committed the robbery. 
This fact is also proved by their own witness An. 
nesley, who says, ^^ there was no lock on the back door, it 
was fastened by an iron bar and latch on the inside, there 
was no fastining on the outside at all, it had the ap. 
pearance of being opened on the inside" he said also, when 
he came to the Bank ^^ he found the front door fast and 
*^ then went round to the back door which he found on a jar. 
^* He pushed it open and looked in and found the cash- vault 
^^ open." These circumstances ought to have convinced 
him, that whoever had robbed the vaults, must have beeA 
inside of the Bank, yet they will not see Cunningham but 
look solely to Lyon, against when they had not a thousandth 

Crt of the ground for suspicion as,th«y had against Cunning- 
m — nay so blind are they on that side, that they even put 
a warrant into the hands of the guilty to apprehend the inno« 
cent ; altering the old proverb of ^^set a thief to catch a thiet" 
by setting a thief to catch an honest man. Putting these cir« 
cumstances together you cannot get rid of the conclusion, 
that they persued Lyon wrongfully intending and njalici. 
ously contriving to injure him in his good name, fame and 
credit, and causing him to be esteemed amongst his neigh* 
boiirs and fellow Cit^izens as a felon and a thief, or being an 
jM^cessary to the fact of the robbery. 

Contrast the conduct of Cunningham, when Mr« Annes- 
ley told him the Bank was robbed, he came down stairs and 
when he saw the vault doors open, he acted the part of a 
madman, he tore his hair, & appeared extremely agitated & 
laid he should be suspected. This conduct did not lead 
them to conclude that he was the guilty person. But when 
Lyon appears before a number of gentlemen of the first 
rank, at a voluntary examination, greaUy fatigued and weakej 
' ned from the journey he had undertaken and the anxiety 
of his mind — when one of these gentlemen, threw him (as it 
would any innocent man) into confusion, by stateing as truth 
what haB turned out to be the reverse— that they had proof 
he was the person who robbed the Bank— that then *Lyon 
turned pale, and asked for a glass of water— this natural ef- 
fect arising from as unjust charge, is considered by the de- 
fendants as proof of guilt— -strange inconsistency ! The 
apparent or assumed agitation of Cunningham, leads them 
lo consider him innocent, whiUt the natural agitation of 
Lyoa provehis condemnation. 
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Permit m'e to turn to another fact ; you have in the 
ay of Mr. Ralston, an account of an attempt to rob t 
on the 4th or 5th of August about 3 or 4 weeks befor 
tual robbery took place, the discovery was made b; 
one oi the porters who had often found the door Iti 
to the alley open, and once the front door unlocl 
a stick placed behind to keep it too. The violent effc 
the cash. vault at that time says Mr. Ralston must h 
persisted in some time, he believed the porters had 
of the front door-— Now who were the porters at th 
Potter was one and he made the discovery, the ot 
Cunningham ; the whole affair was kept a profoun 
between Potter Cwho is since dead) Mr. Smith t 
ier and Mr. Ralston. If a prosecution had been c 
ced against any one for that attempt,! presume it wo 
been against Cunningham, and though I will not say 
testimony would convict him,without some additional 
tances, yet I am confident it is solid ground to suspt 
much stronger ground than the defendants had tc 
Lyon. 

What do they alledge tis the ground of their s 
against Lyon — three things. — 1st The doors wert 
him to fit up.-*-2d what Mn Annesley heard a Strang 
the street respecting Lyon's having been in town 
that he turned pale and asked for glass of water at Si 
Now let us examine them — Lyon is by trade a black: 
in that capacity was employed to do such work forth< 
it does not, appear that this work was of his seeking, 
the testimony of Mr. Robinson he appeared to be in 
about it* The Bank employed him because he c 
their work as well as any body eke, or perhaps be 
this shall be a good reason to suspect and ap 
workmen, the Bank will find it difiicult to get an\ 
to do their work. Would the bare circumstances o 
had the doors in his possession, be sufficient to conv 
No, It is not ground even for suspicion— Because yoi 
piece of work of this kind to my shop, and your h 
afterwards robbed shall I be considered as the rot 
would be the heightof injustice. 

But they say he kept the doors an unreasonable I 

time and Mr. Robinson gives us that opinion-— I 

Mr. Robinson knows no more about iron work of tk 

than he does about building the capitol at Rome-— i 

Jiave been Mr* Robinson's opinion, but it was a rash < 
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not made up on a knowledge of the circumstances of the 
case*— Mr. Robinson is a carpenter, and he said he could 
do the iron work that was done to those doors in a day, and 
yet he had never done any work of the kind, an opinion of 
this sort, will havenoweight with an enlightened jury, yet it 
appears that the work was done in a day and a half, & Mr* 
Lyon had at that time only an apprentice boy to assist him in 
his shop. It is said that Owen^ did other doors in less time, 
that he took them on Saturday and returned them on Mon* 
day, the difference, inpoint of time, is very inconsiderable, & 
Robinson tells you Owen worked on Sunday, but Owen had 
less to do to the doors than Lyon had. Why was not Owen 
prosecuted for robbing the Bank as well as Lyon. The 
Plaintiff did not seek this work, and when he was told the 
business was urgent he did not court it, on the contrary, he 
says to Robinson : damn your work take it away— if he 
was preparing false keys as they would insinuate, he would 
have spoken more mildly and offered some excuse. 

The testimony of Mr. S. Wheeler amounts to nothing 
more than to shew that the lock he had been requested to 
examine, was one that had been taken apart since it was fin. 
ished, and before he saw it great stress appeared to be laid 
on this gentleman's testimony, bu: it amounts to nothing-— 
for we admit that the lock had been opened by Mr. Lyon, 
and the latches taken out by him in consequence of instruc* 
tions from Robiq^on on the first removal of that lock to a 
vault door in the Bank, whilst it was kept in Lodge Alley. 
The jury will recollect that Mr. Lyon produced the latches 
so taken out and offered to replace them, if the lock was 
produced, but strange to tell, we were not indulged with the 
sight of that lock, although the president affected to go down 
to the Bank and bring it into the court, in consequence of 
the request of his honor Judge Yeates ; he did not however 
bring it, but he brought two others with which Mr. Whee. 
ler's testimony had nothing to do. Whether this mistake 
arose from error or design, is not said, but it is of a piece 
with the rest of this prosecution— -the defendants continue 
to the last their play of cross purposes. 

Let me ask why could Mr. Lyon desire to keep these 
doors in his shop, he did not know that they were intended 
for the cash. vault, and without this knowledge there deten- 
tion was useless : but I have already observed on that point, 
'^ there any thing in this first ground which they alledge for 
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their suspicions, that can justify the commitment of Mr* I 
on to prison, and detainig him there 12 weeks. 

The next ground is that Mr. Annesley heard a conven 
tion in the street, in which it was said that Lyon had be 
in town the day before the robbery was committed. N< 
gentlemen shall the sa\ ings of any unprincipled blackgua 
in the presence of a Bank-ofHcer, be considered as go 
ground of suspician,much less of imprisonment ; but the i 
suit of the enquiry vhich this loose conversation led 
ought to be a warning in future how people suffer th* 
minds to be influenced by every idle tale they hear. 

When Mr. John Boyd, who was reported to have said 
had seen Mr. Lyon in town, comes to be enquired after, 
appears not to be the man alluded to— he knew nothing 
Mr. Lyon, and Mr. Annesley abandons the whole as 
mistake— yet Mr. Lyon was kept in prison for seve 
weeks upon this groundless suspicion — Only let a man i 
that he saw any of you gentlemen of the jury about the Ba 
the day before it was robbed, and you may be committed 
prison and at the e^^piration of 7 years, it may for the fi 
time appear that it was a falshood igrhich had been repoi 
cd. When the defendants set up a defence of this nati 
they fail in their justification, they issue their warrant : 
the apprehension of Lyon the 2d of September, and t! 
grand discovery is made by Mr. Annesley the day aft 
This is a most shameful and barbarous mode of proceedii 
they first punish, and afterwards seek proofs of criminal 
against the trial shall come on. They had better give 
the cause than defend it in this way— It would save I 
court and jury some trouble and to themselves somewl 
of their own honor — this point however had nothing to > 
with the commitment. 

We will now proceed to enquire whether any thing wW 
took place at Mr. Stocker's authorised in the slightest de^ 
the commitment of Mr. Lyon. What past there Mr. WS 
ton has been called upon to relate — ^he recollects but' 
tie, and little enough it is God knows, you must have-< 
served how cautious he was in giving his testimony, depei 
ing for his excuse in what he was inaccurate upon the treii 
cry of his memory, and you must credit what he has ^ 
ted positively with some grains of allowance ; the long 
riod which has elapsed since the transactions took fil 
must render it more difficult for him to recollect, espcd 
as he has been engaged lu such a nvvilti^iclty of biuli 
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since*— But the circumstances on which Mr. Wharton relied 
for recommending it to Mr« Stocker to commit Lyon to pri. 
son, was because Lyon told a straight story of his travels 
from the City down to Lewistown and back again— -and be. 
cause he turned pale when he was assured they had proof of 
his guilt. The straight story told on that occasion by Ly- 
on has Ijproved true ^in every part, and the circumstance 
of his turning pale, was not a just symptom of guilt, for he 
has been proved to be innocent — i mistaken opinion there- 
fore in Mr. Wharton, cannot operate as a justification of 
Mr. Stocker for committing Lyon without some other proof 
of his being criminal. 

The straight and well connected story told by Lyon, of 
his adventures day by day, was in my mind a mark of con- 
scious innocence, if it was h fiction they had the clue to dis- 
cover it ; and if he had been found upon enquiry to have 

' fabricated the story, it would have laid some ground for 
suspicion — must a man^s life and liberty be sported with, 
because he tells a straight story ; or because his sensibility 
expresses his feelings by a change of countenance on being 
charged with a crime which his soul abhors. I trust gentle. 
men, we have a better system of municipal regulations and 
criminal jurisprudence — If Lyon had robbed the Bank of 
160,000 dollars, and had the money he would not certainly 
have pursued the course you find he has taken, and returned 
voluntarily to remove such suspicions as might be entertain- 
ed of him. Seven years are now elapsed since he told the 
straight story of his adventures,but nothing is offered to shew 
that he told a falshood in the slightest degree. Thay may 
say that a. man may have some design in being so particular : 
that does not appear to have been Lyon's case ; for he gave 
them all the satisfaction any reasonable man could desire. 

Mr. Lyon was however, called to a second examination, 
what was his conduct there? He is asked for his suspicions, 
as to who might be concerned, he tells them all that took 
place while the doors were at his shop, that being all he 
knew, and those suspicions with respect to one of the par. 
ties proves most true. He tells them that Robinson came 
to his shop while the doors v/ere there, and examined the 
lock most closely, after the two had left the shop together, 
the stranger returned alone, but he did not tarry, Lyon 
,.was answering a young woman at the shop door, while the 
•tranger was in the shop. He adds that while he was at 

-' the Bank, hanging the vault door^^^Vi^ ^v^ '^^^^^^^^'^^'w^ 
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(Robinson's companion) again, who appeared to be very 
lamiliar with the Banking house, aS' if he knew every pait 
of it. He told them to go to Robinson, and let him tell who 
that stranger was. But neither Mr. Fox nor Smith would 
take his meaning ; the young man was said to be a worthy 
person ; though it has since been found out that he was one ■• « 
of the robbers, namely Isaac Davis. These gentlemen . 
would see nobody but Lyon, it appears to me that they had 
determined guilt and Lyon to be inseperable, or why did 
they after they discovered Davis, continue to hold Lyon in 
prison and afterwards to bail* One would think that Lyon 
, was innocent after he had given the Bank officers the clue| 
that however was not their way of thinking. But it may 
be asked how came it that Lyon suspected Davis, he assign- .^ 
ed a substantial reason for his suspicions. He told them 
that about the 20^A or 22n^of August he saw Robinson & his 
companion sitting at Market street ferry ; .just as he turned 
round the corner he saw them, they appeared greatly alarm- 
ed at the sight of him , more so then he had eveV seen any 
person in his life, they stared and looked confused at one , 
another therefore he did not go near them, but they observed 
Xyon saw the confusion of their countenances, and entered 
into some trifling talk with him to divert his attention. He : 
soon left them and after buying some peaches at a boat lay- i 
ing at the ferry he went home, arid told his apprentice boy 
that he had seen Robinson and the stranger at Market street 
ferry, who >vas in our shop while we were doing the iron 
doors, they seeinred to be in a deep study, and he did not be- 
lieve they were after any good. 

It is to be presumed and such I-believe to be the fact, that j 
after hearing of the robbery he might have dropped the same 
idea to some of his acquaintance while at Lewistown, and 
the Bank directors having heard he entertained some sus- 
picions occasioned the second examination- — And it will not 
be unfair to say, that this communication on the part of Ly- 
on, gave the cashier the idea of watching Davis's money 
transactions, which ultimately led to the discovery of tb 
robbers, and the recovery of the money. Every man f 
find a ready apology, in the respect which is due to anotl 
character, why Lyon did not voluntarily on his first e: 
minatiop, mention his suspicions of either Robinson or Da^ 
He had learned at Lewistown that the Bank was robbed i 
several persons taken up-»He asked Mr. Hunter if S. R 
inson was taken up (this to my mitvd shewed in part in w 
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direction his suspicion pointed) Mr. Hunter could not tell; 
but added, that all the persons who worked at the Bank were 
suspected, on which Lyon asked if he was suspected, and 
.being answered in the affirmative, he immediately sat off to 
meet the charge, he travelled on foot from Brandywine, and 
when he got to Mr. Stocker's he found Mr. Stocker was ab- 
sent, he asked for a lodging there, but could not obtain it, he 
returned again the next day, and after waiting some time he 
was questioned before some of the first men in our coun. 
try — One of them Mr. Smith the cashier, the gentleman who 
never swears — told him that they were certain he robbed 
the Bank and they had positive proof of it : hearing this as- 
serted by that gentleman, whose mor^l character was attemp- 
ted to be established here by a cloud of witnesses, Lyon 
must have been hardened indeed to doubt the solemn decla. 
ration — ^he knew himself innocent, but he supposed some 
adandoned villain might be found in this country (as has often 
been the case in Europe) to swear positively to' the truth of 
the greatest falshood, and the reward being so large might 
raise the temptation. 

In all these circumstances what ground is there for probable 
cause of suspecting Lyon — there is none. Shall idle rumour 
and ridiculous suspicions lay the foundation of guilt. When 
the law speaks of probable cause, it must be understood 
to mean, such cause, as would be sufficient whereon to 
ground a criminal prosecution. The probable cause must 
be commensurate to the proceedings founded upon it. Was 
Lyon standing before you on the charge of the robbery of 
the Bank, would any of these circumstances justify you in 
ordering him to be confined in jail — they certainly would 
not — ^but when every thing in the case is wiped away, by the 
discovery of the robbers, and that through Lyon's superior 
penetration and judgment, would you still keep him in 
confinement to the injury of his health and the ruin of his 
reputation ? would you charge him before a grand jury with 
an offence of which you were certain he was innocent ? 
would you make such insinuations and misrepresentations 
concerning him to a Committee of the Legislature as must 
inevitably by being placed on their Journals go down to pos- 
terity branding him and all his race with infamy ? and after 
all would you refuse to acknowledge your error or mistake 
and defend yourselves in this Court to the extreme verge 
of the gulph of injustice and insincerity? If you would do 
these things you would deserve Xo V^^ W^^^\s^ "^ ^i»^ "^ 
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more just and upright men to make compensation to the 
Plaintiff in a much higher sum than that in which he hat 
laid his damages. But the defendants in this action hav« 
done all these things and you are that upwright and inde- 
pendent jury to whom he appeals under the laws of his 
country to render him all the retribution in your power. 

Mr. Hopkinson, went on remarking on the other psffti 
of the testimoney, to shew that the examination before Judge 
Shippen, Mr. Fox did not make a candid statement of the 
facts, and therefore the defendants, are not entitled to any 
benefit from the Judges commitment, for if he had told the 
whole, the probability is that the Judge would have dis- 
charged Lyon. The jury will judge of this, they have now 
heard all the material facts, and must be satisfied that all 
wcie not disclosed either on that examination or the exarai^ 
nation before the Supreme Court. 

In the imprisonment of Lyon,^ the constitution was vio- 
lated. Mr. Stocker as an Alderman of the City had no 
power to act in the County — If he had, he could not legally 
commit him, but on a charge made upon oath-— for the 
9^^^ Article of the 8^^, Section declares, '^ that the people 
shall be secured in their persons, houses, papers^ and pos. 
sessions, from unreasonable searches and seizures : and that 
no warrant to search any place or to seize any person or 
things, shall issue without describing them as nearly as may 
be, nor without probable cause, supported by an oath or af- 
firmation." 

This is a point of great importance to every person in 
the Commomwealth, the Constitution is the security we have 
for our rights and liberties and if its barriers are to be bro^ 
ken down every time a Bank is robbed, the same may be > 
done whenever an individual is plundered, and every man ' 
who another chuses to suspect may be committed to pri-..j 
son without being charged on oath, or probable cause of ■ 
suspicion being shewn, and that by a person not having • 
jurisdiction in the City or County where it was committed. . ,.• 

Mr. (iopkinson, mentioned the case of a search warrant 
issued by Lord Holland without oath where an £a. 
glish court and jury gave 1,500 pounds sterling damages, 
although no person was injured by it, the reason was, merely, 
because they considered it a violation of the right of ai) 
Englishman to be safe in his own house, and in this Country 
shall the violation of a citizen's personal liberty.be less. I^ 
the case of Huckle vs. Money in 2 Wilson 205 when f 
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defendant was falsely imprisoned only Ghouirs the jury 
gave 300 pounds sterling, damages. Two other cases were 
added one of 1500 the other of 4000 pounds sterling being 
given in damages for similar injuries ; but it is not in £ng« 
land alone that juries have repaired the grievances of those 
who have applied to the laws for redress : it must be in 
every ones memory, for it is but a few years since, in the 
case of Doctor Ru^h vs. Cobbett^ a jury gave 5000 dollars 
damages and the court confirmed the verdict, that was for a 
lible in a newspaper, by no means of such a magnitude as 
the aspersion put on Lyon's character : nor in that case 
was the complainant confined in prison ; but Lyon was con. 
fined a great portion of the time in prison without a legal 
warrant, or an oath to warrant the magistrate to commit him, 
L} on was illegally confined froni the 21st^ of September 
tiU the 29th^ of October without any shadow of cause, and 
in despight of the constitution. 

Had he been confined in the parlor of the jail though 
it might have been leis injurious to his health, he would be 
entitled to all the repar^ation he has claimed by this suit* 
But when you consider the manner of his confinement the yel- 
low fever raging in jail, his friends denied to him, generally ; 
4it one time confined in a solitary cell, where he was so ex« 
eluded, that he might have perished ; the grateings of the 
door were not more than an inch apart so that nothing but 
a slice of bread or water through the spout of a tea pot could 
be given to him ; at another time confined among convicts, 
felons, and vagrants — these indignities deserve some re- 
tribution. 

Mr. Stocker, himself mentions him as a man of good char- 
acter, and recommends him to others as such. The other wit- 
nesses speak of him as a thriving laborious and industrious 
xnechanic, but by his imprisonment his business was broken 
up, and on his enlargement, he was unable to re-establish it 
by reason of the injury his reputation had sustained. The 
defendants are responsible for the whole of his losses and 
sufferings, for they are the occasion of the whole. With 
this observation I conclude and leave the case with the jury. 
That those who inflicted such miseries and sufferings upon 
Patrick Lyon, an ihnocent man, and a man above suspicion, 
should be obliged to make him full pecuniary recompense 
they are well able to pay money for their misconduct, and I 
hope the jury will take care that they shall do it to the amount 
claimed. 



t 8» ) 



Mr. Ingersol. 

I agree perfectly in the sentiment expressed by the 
learned counsel who has preceded me, that no person is so 
high or elevated as to be above the control of the law, nor 
none so low or depressed as to be put out of its protection ; 
but let me add, that our prejudices ought not usurp the 
place of reason ; nor should our passions be appealed to, 
instead of our judgement. Gentlemen, if you have heard 
any maligt|ant whispers abroad, you must divest yourselves 
of them for they can have no access within these walls. You 
are to try the cause upon the evidence and the laws of the 
land as it bears upon that evidence. To that I appeal, if it 
be ag-dinst my clients let it take its course, but if it be in 
their favor I ask nay I require yoiu* verdict in conformity. 

The Bank of Pennsylvania was robbed in the night of the 
1^^ of September, of a large sum in specie and bank notes, 
according to appearances, ,we all concur in this sentiment 
that if the doors were loc?i:ed (of which we entertain no 
doubt) they were opened by the means of keys, genuine, or 
false. Several persons were involved in the suspicion, Patrick 
Lyon was one of that number first as principal and after, 
wards as accessary. He was examined, committed, brought 
before a judge, remanded and brought before the supreme 
court. When he was before the judge at his chambers, he 
not only had an opportunity of telling his own tale, but was 
also defended by counsel. That the judge considering, 
there was probable cause for the proceedings had against 
him, in a mild manner, advised Mr. Lyon's counsel not 
to insist upon the objection, he had taken, on the ground 
that his client had not been charged upon oath : because if he 
did, and even if it was well founded he would give time to 
the prosecutors to procure a legal commitment. Next Mr. 
Lyon was brought before the supreme court when all the 
Judges were present, after a full hearing on both sides, br 
the parties and their counsel, the Court were of opinion, tha 
the circumstances of the case were such, that the busines: 
should go on in the usual mode of prosecution. 

It is something peculiar that there should be brought ai 
action for a malicious prosecution, when on a hearing befor< 
a magistrate strong suspicions were entertained, and whicl 
were not removed by a second examination, before thesann 
magistrate. In the third instance Mr. Lyon was broup^ 
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before one of the judges of the supreme court, where on da 
examination upon oath, that judge deemed, there was sd 
much ground for the suspicion, that though he lowered the^ 
amount of the bail to 6000 dollars, he remanded him back 
to prison, and in the fourth place ; when Mr. Lyon was 
brought before the whole supreme court they gave it as 
their opinion : that the business should continue* I say thid 
action is a great novelty and without precedent* 

That the subject may be better understood, I will divide 
my observations under two heads* 

1st. Did the defendants prosecute the plaintiff on this 
charge falsely and maliciously. It will be impossible for 
you to apply the evidence or the arguments unless you kno¥r 
the questions \ ou are to decide by them. 

2nd* Was such proceedings without any reasonable or 
probable cause ? 

I believe I repeat the words of the plaintiff's, opening 
counsel, they are bound to answer in the affirmative to these 
questions, for unless they can shew that the defendants have 
prosecuted the plaintiff falsely and maliciously without 
reauopable or probable cause, they do not make out their 
case* The question is, not whether their suspicions were 
well or ill founded, if the v were false and still not malicious 
it is not sufficient, for malice is the true characteristic fea- 
ture of this action — without proof of malice it cannot be sus- 
tained* 

The plaintiff's counsel cannot find a precedent for their 
client's case, and therefore they make one. They ask you 
to overleap all the settled rules of practice in ordet to get 
at this case, which they would not ask in another* Con- 
found not, I intreat you, what ought to be kept separate ; 
let the object be understood and the determination will be 
no matter of difBculty. We are not trying the plaintiff's inno- 
cence or guilt, the R:au8e is confined to a narrower sphere. 
The circumstance of malice in the defendant's inducing the 
the prosecution of Mr. Lyon. There cannot be imputed any 
malice on the first examitiations which was voluntary on the 
part of the plaintiff. You have heard something said by the 
plaintiff's counsel like his having put into the hands of the 
defendants a clue that would lead to the detection of the cri- 
minal ; how came he possessed of that information ? Let his 
counsel answer that question — It was ingeniously said, that 
something in the countenance of Oavis, struck Lyon^ ok l\x^ 
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drcslfing villainy ; you have all heard of Lavater, he under* 
took to create a system, by which, to distinguish the moral 
character of a man from the features of his face upon a par- 
ticular examination ; but the plaintiif exceeds him, he from 
a slight view, can not only fix the character of a man, but, 
the particular transactions of his future life, he can foresee 
the robbery of the Bank, before the fact has taken place 1 
He was possessed of information before his first examina- 
tion on the 2lst of September, but there does not appear a 
word at thai time hinting to the defendants, who were the 
robbers. — Why not ? ^e are told that these officers of the 
Bank shut their eyes against the light, and refused to prose, 
cute the criminals, that they may have room to prosecute the 
plaintiff. Why did not the plaintiff open their eyes when it 
seems he came up from the Capes of Delaware to do it, in 
order to clear himself of suspicion f He appears to have 
stood the examination till he was convulsed, and yet he does 
not let drop a syllable to the defendants which would induce 
them to look to another person ; he was the sole depository 
of his own secret ; we hear as yet nothing of his suspicions 
of Robinson, no description of Davis as his companion.-— 
How happened it to come out on the second examination. 

He tells Haines he has a discovery to make, you have it 
in the testimony of Lace, that Haines told him so, he was, 
in consequence taken out to make the discovery, but you 
find the opinion Haines intertained of it ; for in answering 
Lace's question, what the information was I He answered, 
" he has been trifling with us.'* What the plaintiff said in' 
his examination on the 21st of October 1798, for the first 
time, hints to them, in as dark language as the oracles of old^ 
He told them to ask Robinson, but as to what, he is totally 
unintelligible. The defendants were satisfied that there was 
nothing to be got by that enquiry, but what they knew al- 
ready. 

Now, let me ask you, to take a perspective view of these 
transactions in the order of time in which they took place 
In the first place, the Bank is robbed of a great sum of m< 
ney, and no appearance^of violence on the vault in which tl: 
money had been kept. Consider, that vault had two door 
each door had a lock, and each lock had a key, (one loc 
however would be enough for my argument,) the locks cat 
not be picked, the vault could be opened only with tl 
keys or by violence, one, or the other. The extravaga' 
idea has been set up, that the officers trust the keys of 
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jnoney vault to other persons* But before I have finished 
I intend to shew that the vault was opened with false keys ; 
and those false keys must have been made by somebody, ei- 
ther at the shop of the plaintiff or elsewhere. I establish it 
as a leading position, that the robbery was effected by fsilse 
keys to the money vault, no person could make those false 
keys without an opportunity of possessing the locks, or thfe 
keys. I consider this, as the first prominent feature of the 
cases. The learned gentleman who proceeded me has at* 
temped to shew that the doors of the vault were opened with 
the keys of the institution. I shall shew that suggestion 
to be false, by shewing that both the keys were taken away, 
this point, established, it follows of consequence, that the 
vault was opened with false keys. Bat it was suggested as 
possible that the doors had not been loi ked ; so that neither 
true nor false keys were necessary in that event. How are 
we to prove the door to have been locked but in this way, 
Mr. Sandford says, it was the constant habit of the cashier 
& teller to see the vaults closed ; he did not see them closed 
himself, because he went away before the Bank shut. That 
it was usual for the cashier to take one key and the teller the 
other ; from this, we- have every reason to suppose that the 
doors were locked at this time. The gentleman has invol. 
ved himself in an inconsistency, he says, the locks were left 
open, and yet, he supposes the keys were also left with the 
porter. That measure would be altogether nugatory. But 
suppose the door locked, the question still recurs, how was . 
the vault opened ? We\|iear of no marks of violence ; then 
it must be done either by the true, or the false keys. We will 
not rely solely upon*its being theilabits of the officers to keep 
the keys, we have it in testimony from Mr. Annesley, that, 
on Saturday evening he took one key home with him, and 
he saw the cashier put the other in his pocket at the time 
they left the Bank, the one he took home with him, he hung 
it up in his parlor, and it was hanging there on Sunday moi;. 
Sling. 

Mr. Dallas. 

The witness never gave any account of that key as to 
where it was on Sunday morning. 

Mr. Ingersol. 

He said he took it with him to Sm\XVv. tm?i\i^v$cN^ xossrocsss^- 
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Judge Yeatjes*. 

He said he hung it up in the parlpr over night. 

Mr. Dallas. 

Yes that is true, but, he said nothing about seeing it in the 
morning, for on the cross examination, I asked him particu- 
larly on that point, and he answered, that he hung it up in 
the parlor in the afternoon on Saturday, and returned it t* i 
Mr. Smith in the afternoon of Sunday. 

Mr. Ingersol. 

I am content to take it in that way, now I ask when An* 
nesley says he hung it up in the parlor on Saturday and 
gave it to Mr. Smith on the Sunday afternoon, if he means 
that it was any where else during that period, he his guilty 
of suppressing a part of the truth, which is little short of 
purjury ; but the fair inference is, that the key remained 
where he left it, and where he found it. You know Mr. 
Annesley to be an upright man, would it not however be <a 
vile trick in an\ man to make such a mental reservation as 
the opposite counsel has insinuated, namely that he took 
the key down and gave it to Cunningham who returned it 
to the place it hung on the Sunday morning. If this is not 
meant, why did he make such a particular enquiry. Tak- 
ing it for granted that the key remained hung up from Sa- 
turday afternoon until Sunday afternoon, what is the infe- 
rence ? laevitablv that the lock to which that key belonged 
was opened by a false key. 

Judge Yeates. 

On my notes I find Annesley says I kept the key hung up 
in the parlor from Saturday afternoon until Sunday, it was ' 
never out^of my possession. 

Mr. Ingersol. 

■■'.{ 

He kept it hung up in his parlor from Saturday afternoon '^' 
until Sunday it was never out of his possession : then, the 
fact is established without doubt, that the v&ult must have 
been opened with false keys, for the other key, Mr. Smith ": 
put into his pocket, & went with it to his family in the coun- 
/rp', j'ou must presume it remained with him,^ unless it was,';- 
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(fken from his pocket by some art or tonjuration, which you 
will not suppose. Having fixed this point to an absolute 
certainty, we have obtained the first link of our chain.*-^ 
This is the ground on which I build the whole superstruc 
ture, what then becomes of Coldwater's story ? viz* if the 
theives were found out it would appear to have been done 
from within* M^Aninch says, if they had been more care- 
ful of their keys, the Bank would not have been robbed. 

Judge Yeates. 

Yes, Coldwater said the same thing after the Bank re- 
turned from Germantown. 

Mr. Ingersol. 

« 

It is clear that Coldwater is mistaken as to the key he saw 
with Cunningham, because that appears from the testimon]^ 
on all quarters, to be the key of the front door of the Batik. 
Thus we have advanced one important step, by proving that 
on the night of the robbery the two keys were safe in the 
custody of the proper officers : one in Mr. Smith's pocket, 
the other hung up in Mr. Annesley's parlor, and you will 
recollect that neither of the locks could be picked, they must 
then necessarily be opened with false keys. 

If I have proved that the locks were opened by faUe 
keys, then I ask, to what suspicions does that fact fairly lead i 
In the first place, you find the plaintiff spoken of as an in* 
genious lock. smith, conversant in business of this kind ; he 
gives his opinion upon one of these locks, and says, it is a 
patent-spring-tumbler lock which no man in America could 
pick ; second, he had the door from Thursday till Saturday to 
shift the locks in the manner described; he had time suffi« 
cient far opening these locks. I do not know that the keys were 
there, it is immaterial whether they were, or not : because, 
any man acquainted with the business of lock making can 
make the keys from having the locks alone before them ; 
nothing is more frequent then to have new keys made for 
locks, when the originals are lost. The Bank were dissa. 
tisfied, that he kept the doors so long, Robinson mentions it as 
an unreasonable length of time, and says though he is not 
a workman in that business, he thinks he could have done 
them in a day. The other doors were carried to Owen on 
Saturday and returned there on Monday. I cannot say which 
required the most work , but it appears that 0^«.tw w'M^^'«Ck5&w 
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expedition as gave satisfaction. These circumstances wouUk 1 
naturally lead, (when it was discovered the Bank had been / 
robbed,; to suspect that false keys had been procured for i 
the purpose ; this idea will be confirmed when we come to j 
the testiraony of Robert Ralston, who informs you, »i 
attempt to open the door of the cash-vault by force had ' 
been made some weeks before : but that mode seems to 
have been abandoned when there was an opportunity of pro- ] 
curing false keys* If the Plaintiff made them for Cun.' j 
ningham, the porter of the Bank ; he might have done so, . i 
without knowing that any improper use was to be made of - 
them. I refer it to your candor, whether, under all these ' 
circumstances, you would not have come to the conclusion 
that the keys were made in the Plaintiff's shop, and no 
where else ; he had the doors and that furnished the only 
opportunity. Were these circumstances conjured up at the 
time, out of malice, or ill will to Patrick Lyon. No ; they 
were positive facts, and naturally led him to be suspected^ he 
was the only person who had the opportunity and ability to 
make false keys for the locks of the cash vault doors. 

You all know that suspicion may fall upon an innocent 
person, and he may be subject to the inconvenience arising 
from it,but the person who entertains the suspicion mayghave 
not ill-will toward the suspected, and so the defendants 
appear to have acted upon the impression of the moment in 
committing the plaintiff to prison. 

It is said their suspicion was >infounded, and that the 
grand jury manifested his innocence by returning the bill 
ignoramus ; which gave the lie to the charge, I shall not 
say to the contrary at present ; but their return of the bill 
only shews that they acted upon circumstaces not known at 
first, and not on those alone which led to the suspicion. The 
indictment was returned 12th of Jaunary, 1799. Had the 
grand jury been impanelled in September 1798, immediate, 
ly af»er the robbery, could they have refused to say there 
was probable cause to suspect the plaintiff ; or would they 
have said that the defendants in order to exempt themselves ^ 
from the disgrace of having trusted the keys to Cunning-r^. 
ham, prosecuted a man they had no reason to suspect. For' 
such conduct, what motives could the defendants have bu' 
those of a demon ; for my part I can conceive of no othe 
I knew my friend's (Hopkinson) compliments on the hi 
tnainty and gentleness of the character of the defendants i 
be true ; but I apprehend the reference made to their gene 
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al character is only as a foil to set oiF in a stronger light the 
rancor and malevolence they are supposed to have displayed 
against this particular man. It is impossible they could act 
so from the circumstance of trusting their porter with the 
keys, for they did not trust him on the night of the robbe- 
Ty : but, if this was true with respect to the officers it 
could not affect Mr. Stocker who had nothing to do with 
the keys. Besides, it is admitted he was the friend of Lyon, 
would he join with odiers in hunting down this man as if he 
was a wild beast, and ruining him in his property,'bis busi- 
ness, and his reputation. Mr. Stocker recommends the 
plaintiff to work, eniploys him himself, approves of his work- 
inanship ; surely this is no proof of malignant passions 
possessing his heart, but the very reverse. 

It had been said that the defendants would not turn their 
eyes to Cunningham ; how is tliis ? Cunningham undoubt-* 
edly acted his part so well as to elude the suspicions of Mr. 
Annesley on Sunday morning, as well as those of Mr. Smith. 
But it will be recollected that Cunningham sickened the 
next day, and died 5 days after. They knew they had Cun. 
ningham within their reach from Monday untiil he expired. 
If they had pursued him and confined him in prison it would 
have furnished my friend with a pretty occasion of making 
apathetic speech, on the sufferings of the sick man, and hur- 
rying him prematurely to his grave by their prosecution. 

There are several circumstances in the testimony of Cold- 
water that might have been useful to the Bank, if they had 
been told whilst Cunningham was yet alive, such as that of 
borrowing the watchman's lamp while there was plenty of 
candles in the house. But nothing was cummunicated to 
the defendants, that could lend to a discovery ; they found 
Cunningham at his post, and it could not be imagined he 
was an accomplice in a robbery of such extent, without the 
money being concealed in the Bank, a thing almost impos- 
sible for him to effect. 

We now come to Davis, Mr. Robinson says, he was seve- 
al days skulking about the Bank, but this does not prove 
him a confederate ; though I am willing to allow, that he 
might have been then forming a plan to rob the Bank, but 
nothing that could induce a suspicion of him was known to 
the defendants. Are they to blame for not looking that 
way ? The plaintiff had only mentioned Robinson, there 
was nothing to shew that Davis was suspected by any of the 
officers of th« Bank at th« time. 
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Mr, Dallas. 

He was an acquaintance of Robinson's and also intimate 
at the house of Mr. Smith. 

Mr. Ingersol. 

No' suspicion was entertained of Davis By any one enga^ 
ed in this cause, but the plaintiff, and if he was possessed 
of an^ secret he kept it to himself, he gave them no informa- ' 
tion. Place yourselves in the same situation with the de. 
fendants, would it be fair that you should be thought to act 
from malice, when you only intended to obtain justice, yqvl 
are not to argue from subsequent events, but from the cir- 
cumstances known at the time ; If you take the other course, 
you introduce a new law, the worst of all possible retrospec- 
tive laws, worse than any exposUfactoJaw forbidden by thc~ 
constitution. 

The directors of the Bank drew a fair inference when they 
determined to follow this course. They knew that the kej'S 
were in the possession of the proper officers, the Cashier 
and Teller. If they knew that Cunningham opened the.' 
vault they knew also that he must have done it, with false 
keys, and they also knew that Cunningham could not make 
them himself therefore, they must have been made by some- 
body else. With regard to the plaintiff in this case the officers 
of the Bank had no particular knowledge of him, of course 
they could have no private animosity against him : if they 
had probable cause &om the information of others to suspect 
him, it is sufficient for their defence. 

It was suggested that the attempt mentioned by Mn 
Ralston to force the door of the cash-vault in Lodge-alley, 
was done by Cunningham, allowing that to be the fact, what 
is the inference, that Cunningham was not entrusted with 
the keys, for if he was intrusted with them, it would not be 
necessary to open the doors by violence. They had not the 
true keys then, but afterwards at Carpenter's-hall, after thft 
doors had been part of three days at tlie plaintifF^s shop 
He opened the doors, with keys that answered the purpo 
as well as the k«ysof the institution. I conceive I sta 
the ihatter perfectly right, and the inference is, that 
Cunningham opened the doors as is proved with false key 
the plaintiff it is probable, could not be innocent as no pc 
son but himself had the opportunity of making thism. Th 
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must have been made at his shop, and if made there, i% 

must have been ^Vith his knowledge, he must be directly or 

indirecdy accessary to the fact. On this ground which thejr 

had before them, it was resonable for them to proceed as they 

did. 

What has been said respecting the warrant being issued 
without oath, and the irregularity of the commitment I shall 
not notice here, because it is nothing to the present case. It 

might bBve been remedied by an action of trespass. 

« 

Mr. Hopkinsok. 

I mentioned it, as evidence of malice;. 

^ Mr. Ingersol. 

The counsel had no right to introduce it here* I will 
pursue my argument. A warrant was obtained, and Annesley 
and Cunningham went down town to the plaintiff's shop and 
, to his house, in the key.hole of the door, they saw a cob. 
web which with the information of the neighbours satisfied 
him the plaintiff had not been there for several days. 
But this does not remove the suspicion, because the suspi^ 
Gion was that he had been accessary to making the false- keys. 
Indeed it was cause to increase the suspicion, for it might 
be suspected tha> he had taken this stept in order to evade 
being suspected of a confederacy with the actual robbers. 
We are farther told of the ridiculous rumor at a corner of a 
street, heard by Annesley ; at this day it may be considered 
aa ridiculous but take it up in the order of time in which it 
occured, and th^^r j is no redicule attached to it ; Mr. 
Annesley enquires who had seen Lyon, being informed it was 
Boyd the Bricklayer, he 'informed the Directors and went 
in search of this witness to West-Chester. Here is a 
laudable desire to obtain testimony, which is no mark of 
malice. Tht plaintiff had returned to town before Annesley 
came hack it was necessary afterwards to pursue the en- 
quiry thus commenced. 

It is said that the officers of the Bank had no right to 
consider the plaintiff with the eyes of suspicion, because 
he did not know in which Vault the cash was deposited. 
If he acted in confederacy with the others it was not neces- 
sary he should ; by making the false keys which gave Cun- 
ningham access to the vault, 1^ had done his ^art* 
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Sonve others are mentioned, to fix a malicious dispositios 
in ihe dcicndants, louarcis the piaintifF; ihcy not only refuse 
to prosecuce Cunningham who was guihy, id order to prose* 
cute the plain. itr, who is innocent : but further, they let Da- 
vis escape ai;cl ciLciinc procet-ding against him* 1 hey in. 
troauce a witness lo prove that Haines saw Davis in the 
street a few >ears ago, and might have taken him up i;ut 
did not. Mr. Siiiith consults with Mr. Wharton of the 
propriet) of taking such a step, and Mr. Wharton by his 
testimony shews that Duvis was not suftered to be at large 
out of malice to the plaintiiF, but on account of the iree and 
entire pardon promised in the Goveriior's proclamation of the j 
4th of September, 1798« Davis having complied with the 
terms held out therein. Is there any thing grossly excepti- 
onable in this. I acknowledge it ought not to be the act of an 
individual to pardon an olfcnder or intercept the course of pub- 
lic justice. But the power exercised by the Govenor is vested 
in liim by the conbtitution. I'he officers of the Bank told 
Davis if he would declare who were his accomplices and ^ 
deliver up the mone) , they would endeavor to get a pardon 
for him. He said there was no one but Cunningham con. 
cerned with him ; this might be true, but it does not foUoW| 
that Cunningham was not concerned with the plaintiff or 
somebody else, in procuring the false keys. The defendants 
having given their solemn promise to Davis to endeavor to 
procure his pardon, they could not violate it as .m>:n of 
honor, so said Mr. W<harton, and so every other man of 
honpor will say. This is mentioned as a mark of malice ! 
It is nothing more than the conformity of an honest man 
to the word he had pledged under the authority of the 
President and Directors of the *Compam'. \ 

I have traced the conduct of the defendants towards the ' 
plaintiff, down to his appearance on Habeas Corpus^ before 
Judge Shippen, after which they they took no part in any 
way. From the testimony of Mr. Lace, you find circura. j 
stances of friendship, Mr. Smith, appear-ed to be friendly, 
when Lace first conversed with him. Mc. Stocker points 
out the mode to be pursued to obtain a Habeas Corpus 
he mentioned Judge M^Kean and Judge Shippen, he gives 
directions where to find the latter on the Kidge-road, Stocker . 
said he should be glad to serve him in any thing consistent jj 
with his duty. The offensive words attributed to him were, j! 
used after the plaintiff had been before Judge Shippen, and i! 
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and was a consequenc(^ of the plaintiiF's threat to beat or 
flog him. Under a view of all these circumst^inces, it must 
be a forced construction indeed, to say, that either of the de« 
fendants acted upon motives of malice or malevolence* 

Having now examined the circumstances which fall under 
the first head of the division of my observations, 1 shall 
proceed to the second. 

Judge Yeates. 

It is now late, and this will be a proper time to adjourn 
if the argument is intended to be lengthy. 

Mr. Ingersol. 

I have much to say on my second point, and some author 
rities to refer to. 

The court then adjourned. 

Tuesday y December 17. 

Mr. Ingersol in continuation. 

I presume, gentlemen, to ask no favor, I expect the deci- 
sion of the lav^, whether we are right or wrong, that alone 
ought to decide. My question is, whether the proceedings 
charging the^plaintiff with felony^ were instituted with rtea- 
sonable or probable cause. The affirmative of this Question 
you must affirmatively find, or you must acquit thtj defen- 
dants. It is therefore superfluous to analize the volley of 
oaths attributed to Mr. Smith, because if theT-e is probable 
cause to suspect the plaintiff it will be a justification. I will, 
however, make one observation upon the abandoned words 
of Mr. Smith, as the opposite counsel have laid so much 
stress upon them. No man becomes wicked of a sudden — 
yet Mr. Smith is said to have taken in vain the name of his 
Maker in a conversation with his barber : Now those who 
have known him from his infancy to middle age, who have 
seen htm in all situations through a long course of life, tell 
you they never heard a harsh or indecent expression escape 
his lips— Except Mrs. Pendergrass who says she has heard 
him curse his servant lad. Mr. Rizer is the only person 
vr\\o ever heard him swear. We have heard much of the si- 
tuation of Mr. Rizer the barber ^ that he was at da-^ik^v 
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door, and would not expire with a lie upon his lips. The 
weak state he was in when he gave his testimony, would give 
rise to a suspicion that he might adopt the phrase from the 
person who dr6w up the affidavit, for he acknowledges that 
it is so long ago that he forgets a good many things. Suppose 
a man was to say of a friend or an acquaintance, that he swore 
on a particular occasion in the manner stated in Mr. Rizer's 
deposition, would you not say it is impossible — I have 
known him long^ and have had frequent interviews with him, 
but I never knew him intersperse his conversation with such 
profane language. Would not you think that an error in this 
particular ought to destroy the creditability of the whole story. 
Is it not contrary to all experience that a man should have 
two such different characters ? Prolanity and morality are 
rarely united in the same person. 

Ftom the tenor of the testimony of all the other witnesses^ 
it is clear that Mr. Rizer must have been mistal^en. 

Another witness is introduced to implicate Mr. Smith as 
, being guided by malice. T. Cave says, Smith told him it 
# was nobody but Patrick Lyon who robbed the Bank, that it 
was certainly him, for he had the doors and locks in his pos- 
session sometime before the robbery. Am I in a court of 
law, which is guided by settled principles, or are the rules of 
evidence like a nose of wax, to be turned every way to 
answer a temporary purpose. Shall it be considered a proof 
of malice that Mr. Smith speaks of a moral certaint\', that 
Lyon was implicated in the robbery when he assigns the 
reason. Malice must arise from acting against the convio* 
tion of his own mind. I do not recollect when the convert 
sat ion took place. 

[Mr. Dallas said it was the Thursday after the robbery.] 

But I will tell you what I do recollect — That Mr. Wheeler 
was called in November to examine the lock upon the door 
of the cash vault ; he is a smith and a man of intelligence in 
his way ; and of unimpeached character in private life. He . 
tells you that the lock had been taken asunder, and evidence ' 
is before you that there was no other opportunity for doing 
this, but whilst the doors were at the plaintiff's jihop ; 
that the lock had not been picked, but opened with a key.-— / 
This is a confirmation of the suspicions previously enter- ' 
tained. The opposite counsel need not exult in the offer of^- 
the plaintiff to replace the latches, because that only provea^^: 
Ae had opened the lock* and of consequence that he had had^ - 
«/? opportunity of making a key lo ^v. \\.. To ^^y *at th r 
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confidence with which Mr. Smith expressed himself to Mr* 
Cave is a ground of msriice is a novel doctrine, and if adopted 
here, will change this court of law into a legislature. This 
court and jury are to say what the law now is, and not to make 
a new law to suit the present cause. 

The same may be said, as to what Lambert Smith stud 
Haines remarked to him ; it only goes to shew that Haines 
still thought the plainiifF had as much to do with the robbery 
as any other person : but this is no proof of malice. 

Kecuring to the warrant issued on the 2d of September,- 
the regularity of which has been complained of, I need oniiy 
remark that under that warrant nothipg was done, it was an 
inefficacious paper ; it was put into the hands of Annesley 
and Cunningham, who went down town to the plaintiff's 
shop and house, not finding him, there it died. 

You >vere told of another circumstance to prove malice, 
viz. — ^that Haines had the warrant, and was directed to pur- 
sue him. On this point we are precluded from shewing the 
course of proceeding, for they have made a defendant of - 
Haines, and thereby stopped his mouth, and deprived us of 
the benefit of his testimony. 

It has been repeatedly said that nothing was done in re« 
spect to Cunningham. It appears he was taken sick the day 
after the robbery, and died in five days: on the 12th of 
September they searched his house under a warrant from 
Hilary Baker, the mayor, on the first day of the robbery he 
so acted toward the officers of the Bank, as to prevent sus- 
picion attaching to himself; but you see he did not escape 
altogether. You will observe that it was after the death of 
Cunningham that the plaintiff returned from Delaware. If 
he had heard from rumor these things of which we have no 
proof but his own declaration, he might also have heard of 
the death of Cunningham. During the examination of the 
plaintiff, he was seized with a fainting — in the fact of this 
extraordinary circumstance we are all agreed, but as to the 
cause we differ. Mr. Hopkinson has made his conjecture, I 
am at liberty to make mine. He considers it the natural 
consequence of his weak state of body and peturbation of 
mind under a false charge. I suppose it to be the conse- 
quence of false keys, and on that it was the officers relied. He 
was thought a man of nerve and strength, but these failing 
him, on being told the fact could be proved, encreased the 
suspicion, yet even in this event, the defendant, Mr. Stocker^ 
docs not rely on his own judgment, V^ xt.^^T^\C\Tfts.€sS. \» 
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Mr. Wharton, I do not undertake to animadvert on Mr. 
Wharton, it is however customary to call in a brother ma. 
gistrate in difficult cases — but as respects Messrs. S cocker. 
Smith and Fox, their is no circumstance of inhumanity, it is 
therefore inconceivable that they were acting from malice. 

A new subject of complaint is next brought forward,the suf« 
ferings of the plaintiff while confined in prison. I regret that 
he was exposed to or did suffer any unnecessary inconveni* 
6nce in confinement : but deny that his sufferings there, are 
imputable to the defendants in this cause. I shall refer to the 
testimony of Mr. Lowne8,than whom, except the justly ce- 
lebrated Howard, I know no man whose name stands higher 
for humainty and benevolence to unfortunate prisoners than 
Caleb Lownes. It appears in evidence, that the plaintiff had 
an apartment as wholesome and convtnient as any in the 
building ; there is a dn of standing ruU s to prevent the indis- 
criminate admission of persons from without, in order to pre- 
vent the introduction of spirituous liquors or instruments 
for escape &c. these rules being general and having no parti- 
cular relation to the plaintiff cannot be a subject of complaint. 
Had the plaintiff any" grounds of complaint, he might have 
mentioned it. But both Mr. Lownes and Mr. Wharton 
declare they heard no complaint, if he made no complaint 
the inference is, that he was not in a sufft^ring condition. 

From the 21*^ of September, till the 21^^ of October, he 
was under arrest on his own examination. We are told by 
their own witness, .that the plaintiff had a discovery to make. 
Long looked for,was to come at last,but still it was never made 
for when the second examination was taken, the discovery 
appeared to be nothing more than the plaintiff had seen Rob- 
inson and Davis at Market-streetferr}-, whom he had seen 
before at his shop — Mr. Fox said to the magistrate, that 
Mr. Robinson was a man that he respected and Davis was 
a young man of an amiable character and one of his particu- ' 
lar acquaintance-— Haines gives his opinion of this discove- 
ry by saying that Lyon trifled with them- 

The plaintiff says they ought to examine Robinson and . 
Davis as that might lead to a discovery — what could he 
mean by i'eferingto them, if he knew they could give infor- 
mation, then he possessed it himself; if he hesitated, he said' 
too much, or not enough. What was to be. founded on this ^ 
loose suggestion. He said the same thing before judge > 
ShippttD, but sifter hearing all the circumstance's of the casc« ' 
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tte judge was of Opinion, there was cause to hold him to bail, 
and the plaintiiF's counsel did not ask for his discharge. Are 
the defendants to be held liable to a malicious prosecution 
when the plaintiff's own counsel would not ask for his dis^ 
€harge,but only to lower the bail, which being complied with, 
the plaintiff was remranded. The question of probable cause 
is a question of law, and judge Shippen decided that there 
was probable cause by directing the party to giv^ bail. 

The next circumstance to be noticed, is, the confession of 
Davis, of whom the officers of the Bank obtained the greatest 
part of the stolen property. The governor in his speech to 
the Legislature at the first meeting alter the robbery men- 
tions, the recovery of the notes and cash of which the Bank 
of Pennsylvania had been robbed. The general assembly 
appointed a committee to examine into the state of the Bank 
as directed in the law granting a charter to that institusion, 
which necessarily brought on an investigation into the cir- 
cumstances of the robbery. The opposite counsel have 
brought into view the report of that committee, and apply it 
as a further proof of the malice and ill will entertained by 
the defendants against the plaintiff, if there is any thing wrong 
in the report of the committee it does not attact to the de- 
fendants they did not appoint the committee, nor did they 
make the report. What is suggested therein respecting the 
suspicions entertained against the plaintiff, as. privy to the 
robbery arises very naturally from Davis's confession, that 
Cunningham procured the false keys, but he does not know 
who made them. He also said repeatedly that Cunning- 
ham and himself alone were concerned in the robbery.— 
That Cunningham procured the false keys, and that Davis 
and Cunningham alone committed the rottijery, may be per- 
fectly true, and yet the plaintiff may be suspected of having 
furnished Cunningham with the false keys. True, we have 
not proved that the plaintiff and Cunningham were acquain- 
ted, or that the latter had been seen in the shop of the forz 
mer, yet it does not destroy the suspicion though it would 
have strengthened it, if the fact had been established, but 
Cunningham is dead and Davis is absent of course we must 
fail on that point. 

If there were many confederates in guilt, I believe we 
may presume so much on human nature, that if some 
were dead and others living, the greatest portion of the 
crime would be laid on the deceased^ from hence I draw 
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this inference, that if Davis knew that the plaintiff furnished 
the false keys, he would be more likely to lay it upon Cun- 
ningham who was dead, than upon the plaintiff who is liv- 
ing. 

The whole particulars of what passed in the examination 
of Davis does not appear, what we know relates to the divi. 
sion of the money, the false keys &c. these circumstances do 
not lessen the suspicion of the plaintiff being privy ^ the 
robbery, if the suspicion had been previously reasonable.-— 
Though Davis had exculpated the plaintiff, ought the de- 
fendants to interfere when he was imprisioned for want of 
bail, upon the order of judge Shippen — and is this a reason 
on which to bring an action for a malicious prosecution 
against the defendants* I venture to say it was never here, 
tofore the case here or any where else in a countr)- gover- 
ned by laws similar to those which obtain in this Common- 
wealth. 

After the money was found, Mr. Hallowell applies to Mn 
Fox to stop the prosecution against the plaintiff, what does 
Mr. Fox answer, I will lav the matter before the directors 
and wish for my own part that every thing may be done con- 
sistent with justice — What is his report of the reply of the 
directors— That the law shall take its course. 

The course of the law permitted the Attorney- general to 
grant a noli proseque this will be refered to hereafter. How- 
ever, on the 14 of December the plaintiff had a hearing be- 
fore the supreme court, three weeks after the money was re- 
turned upon the very question I am discussing . " Whether 
there was probable cause of prosecution," and if the opinion 
of the court, after the hearing, had been, that there was not 
probable cause, iliey would have dischaged him without bail; 
but the court held him to bail, and the inference is, that the 
authoratative opinion of what is now the higest tribunal in 
this Commonwealth, was at that time, that the prosecution 

« of the plaintiff was founded on reasonable and probable cause* 
It has been said that the defendants did not make a 
full and fair disclosure of all the circumstances of the case. 
How have they supported this position ? . what was kept 
back ? Is there a circumstance in the present evidence that " 
was not mentioned at that time? or did the plaintiff theii 
suggest that any thing was kept back f did his counsel inter* 

■ rorgate on any point, unanswered ? nothing of this kind ap« '. 

peared ! It is only now suggested by counsv 1 to "gerve thb - 

necessity of the present moment. The opinion of the court 
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founded on a full view of the circumstances of the case, 
and they ordered the plaintiff to. stand his trial for being 
concerned in the robbery or wait until the bill of indictment 
should be returned IgnoratMis* 

We say, that when a Magistrate upon enquiry shall de- 
termine a prosecution to be well founded, and we say, that 
well founded suspicions are probable and reasonable cause, 
that then the prosecutors are free from an action of this na- 
ture ; it will hot suffice to shew that a bill of indictment waa 
returned Ignoramus^ to prove that the prosecutors were 
influenced by malice or malevolent motives, they must 
shew positive malice or their action fails. I acknowledge 
that after a bill is retuned Ignoramus by the Grand inquest 
of the County, it frees the plaintiff from the charge laid in 
the indictment, but it is not. prima facia evidence, that there 
was not probable cause for commencing the prosecution : 
the Grand Jury knowing all the subsequent circumstances 
have an undoubted right to act upon them ; but this is no 
proof that others who were strangers to many of those cir- 
cumstances acted maliciously, during the previous stages of 
the prosecution. 

On the facts already enumerated, the law arises, and I 
trust to shew you by a series of the best authorities, that the 
present action is altogether untenable against the defendants* 

2. Hale, pleas of the crown, pages 78, 79, 81. Shews 
an arrest on probable cause is lawful, when a felony has been 
committed ; there must be reasonable cause of suspicion al- 
ledged and proved. A constable may arrest upon the suspi- 
cion of another but he must alledge his justification in the 
same manner as the person entertaining the suspicion. Jus. 
tices by statute may arrest upon suspicion, for they are 
Judges of the reasonableness of the suspicion— But further. 

The third thing to be observed in this arrest upon suspi- 
cion is, that he hath prob'able cause of suspicion, which 
causes are many, after such arrest the party arresting can- 
not discharge him. He may be carried to jail, or he may 
be delivered to the Constable of the vill. But the proper 
way is to bring him to a justice of the peace, who may 
commit, discharge or bail him as the case requires 

3. Coke on Littleton, Hargrave's ed. page 160 Sect. 4- 
Lord Hobart, Mr. Serjeant Rawle and Lord Holt, all con- 
cur in the idea that where a civil suit is commenced falseljr 
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and maliciously and for the mere purpose of vexation it is 
actionable. Sect. 5. If the suit be malicious as well as 
false is on that account punishable sometimes by Indictment 
or information as in the case of a conspiracy, sometimes by 
fine and imprisonment, &c. 

3. Black. Com. 126. note 8* The essential ground of 
this action is that a legal prosecution was carried on yrithout 
probable cause, but this must be substantively and expressly 
proved and cannot be implied. From the want of probable 
cause, malice may be and most commonly is implied. The 
knowledge of the defendant is also implied. From the 
most express malice, the want of probable cause Cannot be 
implied. 

Lord Raymond* 253. If A. be indicted of felony and ac 
quited and he has a mind to bring an action, the Judge will 
not pirmit him to have a copy of the record, if ther^ was 
probable cause of the Indictment, and he cannot have a copy 
without leave. 

1 Term Rep. 544. 545. The essential ground of this 
action is, that a legal prosecution was carried on without a 
probable cause, we say this is emphatically the essential 
ground, because every other allegation may be implied from 
this, but this must be substantively and expressly proved 
and cannot be implied. 

From the want of probable cause, malice may be and 
most commonly is, implied. The knowledge of the defen- 
dants is also implied. 

From the most express malice, the want of probable 
cau^e cannot be implied. 

A man from a malicious motive may take up a prosecu- 
tion for real guilt, or he may from circumstances which he 
really believes, proceed upon apparent guilt, and in neither 
case is he liable to this kind of action. 

1. Wilson 232. If the condemnation of goods for not 
entering and paying duty by sub. commissioners be reversed 
by the the commissioners of appeal in Ireland an action for 
a malicious prosecution does not lie against the informer for -] 
the judgement of the sub.commissioncrs shews there was a 
foundation for the information and the prosecution. 

Peakes nisi prius 135. it A. strike B. and B. return the 
blow, on which A. Indicts B. for an assault, the bare fact ; 
of A. having struck the first blow is not sufficient to sup- '-. 
port an action' for a malicious prosecution. 
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S. East. 314. No action will lie for not preventing but 
'permitting and suffering the plaintiff from being arrested 
after payment of debt and cost, upon a writ issued out be- 
fore such payment — malice is the ^ift of all actions for in- 
juries of that nature. 

Bos* and Pul.388 An action on the case will not lie against 
a party suing out a writ, if he neglects to countermand it 
after payment of the debt; at least lest malice be averred. 

Same, Vol. 2. 129. In an action for maliciously holding 
to bail, it is not sufficient to prove that the writ was sutd out 
after payment of the debt, if the circumstances afford no 
inference of malice : but in such case evidence of actual 
malice must be given. 

3. Espinasse. 7. 8. If a party is indicted for a felony, 
though he is acquitted without calling any witnessess, he 
cannot maintain an action for a malicious prosecution, if his 
acquittal was the result of deliberation, and the evidence 
sufficient to cause the Jury to pause. 

Bos. and Pul. 587. Mentions a case under the parti, 
cular circumstances of which a servant mav have an action 
for a former master giving him a bad character, in which 
xnalice will be inferred — but saihe book 594, it was held by 
L. Mansfield that malice should not be implied from the 
occasion of speaking, but should be directly proved. 

3. Espinasse. 165. In ah action for a malicious prosecii. 
tion in which the plaintiff charges the defendant, with having 
imposed on him the crime of felony, by reason of which he 
was imprisoned and on production of the information, be- 
fore the Justice there is no charge of felony though the 
warrant was to arrest the plaintiff for felony, the evidence 
does not support the declaration, and the plaintiff shall be 
non suited-— If a party makes a complaint before a justice of 
peace which he conceives to amount to a felony, and issues 
his warrant accordingly to arrest the party complained against, 
and the facts do not amount to felony, no action for a malic- 
ious prosecution will lie, against the party who made the 
complaint. 

2. Modem, Hammond vs. Howell. An action will not 
lie against a Judge for what he doth judicially, though 
erroniously. 

6. Mod. 25. Queen vs. Major of Thetfoyd. Per Cur. 
If a person be ever so innocent yet if there were a probable 
cause of prosecution, action for ma\\c\ow^ '<^\o^^^>\>a^^ ^'^ 
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not lie ; for it must be direct malice, without any colour of 
cause, that will support such an action — For this is quoted 
Carthew, 41 6. 

Judge Yeates. 

Express malice must be proved, for innocence is not suf- 
ficient ; as laid down in the books. 

Mr. Ikgersol. 

I was proceeding to cite. 

Salk. 15. on that point. If Ignoramus be returned, when 
indictment contains no scandal or the party has been 
imprisoned, no action lies ; otherwise if it contains scandal or 
the party has been imprisoned, but than there must be evi- 
dence of express rancor and malice ; for innocence is not 
sufficient. 

Rolles ab, 588, Lit. C. placita 2. Was refercd to and 
then Mr. Ingtrsol concluded, with saying. That the 
case ought not to be decided by any particular discrimina- 
tion, but on the fixed uniform and settled rules of law. The 
moment a new principle of this nature is introduced there is 
an end of our boasted security for our lives, liberties and 
properties. That day when this doctrine shall insinuate 
itself into our courts of justice, that moment our constitu- 
tion is but a sound, a vox et pretera nihil — We may boast 
of our advantages over other people, but it is vain-boasting, 
if we are to adopt a system of uncertainty instead of a long 
established and well known code of law. We delude our- 
selves — instead of having gained the vantage ground, we 
shall find that we have abandoned it by our revolution.— 
Therefore I conjure you not to suffer any consideration to 
induce you to put this case on any other ground than the 
settled law of the land. 

If the plaintiff has suffered in his person, his property or 
in his reputation, I declare with unfeigned sincerity that I 
regret it, as much as an} man. But if these unfortunate cir- 
cumstances have occurred from a regular pursuit of the pro. 
per course of law, the defendants are not to blame. It was 
not done by them out of malice ; no proof of malice has been, 
adduced before you, either positive or presumptive,, or that 
the prosecution was carried on by the defendants without 
reasonable or probable cause. You must therefore eith^f/ 
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prostrate every rule of law, or return a verdict in favor of 
my clients* 

Mr. Dallas 

Wished before the counsel for the defendants concluded 
«n their side, to refer them to the cases in, 4. Burrows 714r 
Term reports 544 and 4 Burrowsl974, from all of which it 
would, appear that from the want of probable cause the law 
implies malice. He mentioned these cases in addition to those 
cited by Mr. Hopkinson, in order that the opposite cou'n- 
sel might reply to them, before the argument came to him 
to conclude, as that course was agreed upon among th(p 
counsel on both sides, at the outset. 

Mr. Lewis. 

The evidence in this case is now fairly before you, and 
has been fully observed upon by Mr. Ingersol who has just 
preceeded me on the part of the defendants, it will be bot?h 
fatigueing ^nd irksome to you and nlyself to repeat it word 
for word, all therefore, I intend to do is to give a concise state- 
ment of the testimony bearing an immediate relation to the 
cause, and then to draw such conclusions from it, as I con- 
ceive to be fair, equitable and legal. 

You will please to consider that this is not the cause of the 
Bank of Pennsylvania in its corporate capacity, but thejcause 
of the defendants individually ; two of them are officers of 
that institution, and as such it was their dutv to set on foot 
every possible enquirj' in order to discover the persons con- 
cerned in robbing the Bank — No doubt the directors ap- 
proved their conduct ; but that cannot make them liable for 
what was irregularly done by other individuals, therefore 
«uch circumstances might be laid altogether out of view. 

I take the liberty of mentioning another circumstance, 
without intending tbinsinutate any thing against the Plaintiff 
or his counsel, for I do not think it originated with either 
of them, I therefore acquit them entirely of any participa- 
tion in the report : but I stand informed that a report 
is gone abroad that the jury ought to find a verdict for 
3000 or 7000 dollars damages in favor of the plaintiff, and 
that it had been mentioned to one of the jurors. 

[Mr. Dallas said if that was to have any effect on' the trial 
he hoped* Mr, Lewis would now apprize them of vt.\ 
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Mr. Lewis, continued. 

He had been informed that persons out of doors had already 
given and circulated their opinion that the jury would go so 
far and so far in their award against the defendants, believ- 
ingthat the Bank would have to pay the expence. He men- 
tioned as an extraordinary circumstance and desired the ju. 
ry to guard against any impression arising under its influ- 
ence. 

He proposed now to examine into the origin and conse- 
quent circumstances of this cause. The original prosectf. 
tion against the plaintiff was instituted in the fall of 1798. 
So far was he then irom considering himself an injured man, 
or for some time after, that the present action was nOt 
brought till 1801. True a previous action had been brought 
in 1800 but it had failed owing to some cause which has not 
been explained, he sincerely wished it had been explained, it 
would have saved him the trouble of conjecture. He pre- 
sumed it could nothave been occasioned by the want of money 
for he is supported by four of the greatest and ablest couosek 
at the bar of the supreme court of Pennsylvania. 

An address was made by Mr. Hopkinson to your passions 
instead of your judgment. We will meet his supposed case 
and shew that it is altogether groundless. He says the officers 
of the Bank, in order to conceal their own guilty negligence, 
encouraged the prosecution against Lyon not believing it to 
be well founded and knowin^tyon at the same time to be 
an innocent man, they determined to render him infamous 
& ruin him in his business. This certainly would render those 
gentlemen monsters in human shape. If Mr. Stocker a 
magistrate of this City, who is bound by oath to render jus- 
tice without regard to persons, has joined the officers of the 
Bank, in an attempt to ruin and defame the plaintiff, I 
give up his defence : and Haines must also keep them com- 
pany, though he is a constable and bound to execute the 
magistrates warrant, yet he shall be envoi ved in all the da- 
mages arising from the improper conduct of Mr. Stocker, 
the jailer, or any body else, the plaintiff's counsel may 
choese to connect in the present action. . • ^ 

We deny these charges in all their parts and in all their 

relations to each and every of the defendants. We say the 

prosecution against the plaintiff commenced with a reason^ ; 

able and probable cause of suspicion on the part of the offi- ^ 

oers of the Bank. We repel i\\<fc dvax^^t ott^xvcot aud mg- j 
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lice, with indignation and will shew it to be nothing more 
than slander. 

We say there was strong probable cause to suspect Lyon 
to be concerned in the robbery at the time the first and 
second examination was held before Mr. Stocker. You 
■will remember that Mn Lyon is not now on trial for larceny 
or whether the evidence is sufficient to establish his guile or 
convict him as an accessary to the robber)- : but whether it 
is sufficient ground for the defendants to suspect him of be- 
ing concerned in the felony 

The first circumstance relied upon in order fix the odium 
on the officers of the institution is, what took place in the 
attempt to commit a robbery, whilst the Bank was kept in 
the Freemasons lodge in Lodge-alley-— In pursuing an en- 
quiry into the circumstances of that attempt they must have 
known Cunningham lodged in the Banking house, if they 
suspected him would they after such an attempt and with 
such a suspicion trust Cunningham with keys, even if they 
had ever done it before ? It is incredible in the nature of 
things, that the officers of the Bank should be so regardless 
of their own property even if they were regardless of that 
of the other members of the institution, for it must be re- 
membered, they also were stockholders, and would have to 
sustain their proportion of the loss. It is also imprpbable 
that they suspected Cunningham, for if they had, they cer- 
tainly would not have retained him as an in.door porter. 

How does the feet stand. Mr. R. Ralston told you that 
Mr. Smith the cashier came and informed him, that the 
Bank had, been broken open last night, & he was afraid had 
been robbed of property to a considerable amount, that an 
attempt to force the cash.vault had been made and persisted 
in for some time, but it did not succeed. If this be true 
there is no reason to suppose that the robbery yras, attempt- 
ed from within ; on the contrarv there was reason to believe 
that is was af^empted by persons from without, for they used a 
crow-bar, to force their entry through the stone work. Here 
ti occurs to me that the evidence given by Coldwater cannot 
be altogether correct, he said that he used to be in the Bank 
frequently by break of day to make fires, and the porters used 
to*go to Smith for the key, turn-about, oftentimes Cunning- 
ham used to have the key over night— If the key was left 
with Cunningham over night he might easily have got into 
the cash- vault and robbed it of its contents without the aid 
of a crow-bar. I will not observe further on this evideivce 
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at present ; but to return : From what I have observed ;hi» 
consequence necessarily results, inac after the attempt made 
in Lodge-alley (whether it was made by Cunningham 
or somebody else) was found to fail, the party would turn 
his attention to some new mode of attacking the cash. vault, 
this must be (to effect it successfully) either to employ false 
keys or picks, this rendered it necessary to call in the aid of 
a person capable of forming such instruments and who might 
also have the opportunity of forming them. — While the 
doors remained in their place, there was no opportunity for 
a blacksmith to inspect the lock or acquire the necessary in. 
formation for making a key. The person must threfore be 
him who worked for the institution and had the doors in his 
possession. After he had furnished the keys it was not ne. 
cessary that he shouldbe present when the robbery was com. 
mitted : he might go out of the way before the plan was 
completely executed in order to avoid suspicion, and return 
afterwards when the suspicion was over or had subsided. 

Now to the facts* The locks on the doors of the cash- 
vault were never in any other person's possession but Patrick 
Lyon's. The doors were originally made by Lyon. They 
were altered by him when the Bank was removed to Carpen- 
ter's-hall, and it became necessary to shift the locks. Thej 
were left in' his possession from Thursday till Saturday ; he 
had during that period an opportunity of not only taking them 
off, but taking them apart, examine them and make new keys 
to them. They could not be 'picked by his own sicknowledge* 
ment. Here then to me appears strong ground for suspicion. 
Mr. Hopkinson says they could not be opened with false 
keys, because they left no marks, that does not follow, false 
keys may be made so exactly to resemble the true keys, that 
they will open locks with equal facility— -Mr. Hopkinson 
endeavored to infer that true keys were emplbyed, but that 
appears to be a mistake for the true keys are proved to have 
been on the night of the robbery in the ' safe custody of 
the proper officers. Coldwater must have been mistaken 
in another part of his testimony when he says he has seen » 
Cunningham frequently unlock the door of the cash.vault 
and take out the books and the cash and boxes of dollars— xfroni 
this it appears as if their was but one vault as a general re«^ 
ceptacle for every article of cash and of accounts. But it i». 
in full proof that there are two distinct vaults, one for thi/ 
money, and the other for the books. 
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You kave heard doubts mentioned whether the doors iQ^ 
the cash- vault were locked that night or not. Consider of th i* 
gentlemen upon the ground of probability. The usiiHal 
method was to lock the doors of the cash-vault after the 
business of the Bank wa^ done for the day, and then the 
cashier and teller each took a key. Now Mr. Hughes 
the teller had been sick some time before the robbery, and 
Mr. Annesley was substituted in his place, you find that Mr. 
Smith at the usual time of the afternoon before the robbery 
brought to him one of the keys of the cash- vault and put 
the other in his pocket. Jonathan Smith the cashier has 
been proved to you to be a man of attention, care and inte- 
gYity it would be very strange indeed, if, on this occasion 
when all the responsibility lay as it were upon his own shouL 
ders, he should neglect to see that the doors of the each- 
vault were locked and left in its usual state of security. It is 
suggested that Mr. Smith might have given back the key to 
Cunningham contrary to his trust and usual practice'— 'this 
is altogether a fanciful notion, but suppose it was true, of 
what avail would Mr. Smith's key have been to Cunning- 
ham, whilst the other remained safe in Mr. Anies]e3rs 
parlor, but it was also insinuated that Cunninghan might 
have obtained Mr. Annesley's key, how could he effect this, 
Cunningham did not know, that it hung up in Mr Annes- 
le) 's parlor, and could not probably find it, even if he had 
broke into the house for the purpose, but if he had, <vould he 
have gone back and put it into the same place, this fine fancy 
of the plaintiff's counsel I shall persue no further, it appears 
not only improbable to me, to have been effected in this 
way, but in this as well as every other way through the use 
of the true keys it seems to have been morally impossiWe.. 

It has been stated that the plaintiff declared these l^^cks not 
to be fit for a Bank, that he could make better him»^lf> this is 
a proof of his skill in that branch of business, and a futher 
proof that he wished his skill to be employe^ in that line. 
Though somewhat in opposition t© this oj?<nion of Mr. Ly- 
on, Mr. Simmonds has sworn, that tl^; locks were of a 
good quality, and Mr. Wheeler a very skilful mechanic, has 
declared, that the one he examined could not be picked. 
We say the lock oh the cash, vault examined by Mr. Whee- 
ler had been opened, the other one was got from Mr. Sim-v 
monds ; and Mr. Robirison thought it was one of the same 
kind, though something larger. 

P 
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:{Mr. Condie said^Mr. Lewis was mistaken in hii rela- 

^'cifn of this part of the testimony.] 

h 

Mr. Lewis, proceeded^ 

Mr. Churchman told you, that Lyon said to him in a 
convcrsalion between them at the time the doors were fit- 
ing up : that the locks were patent spring and tumbler.locks 
which no man in America could possibly pick — if that be 
true, let us turn to the testimony of Mr. Wheeler who says 
the It^ckhe examined was one that could not be picked that 
it would be ruined if it was picked ; and Hobinson tells you 
the locks were alike, but one was something larger than the 
other. Now these locks were put on ihe doors of the 
cash-vault by the plain. iff himself. We are therefore war- 
ranted in the conclusion, ihat Fox and Smith had good 
grounds for believing thai the locks had been opened by false 
keys and thai the plaintiiF alone could have furnished them. 
And Mr. Lt >oker before whom he was examined had just 
cause for joining in the same conclusion, would you not 
yoursel/es have had the same suspicions under a similar 
knowledge of the circumstances of the case. 

Messrs. Fox and Smith are made defendants in this case, 
Mr. Smith cannot be offered to prove that he had one of the 
keys of ne cash. vault, because he is one of the defendants. 
If Mr. Annesley had died as happened to many others of 
the institition, in what a situation should we have been in 
for want of knowing where the genuine keys were the night 
of the robbery; it is fortunate for the defendants the so 
much testimony has been obtained on this point. 

Ly^n is said to be a very skilful person ; suppose he had 
been taVen into the business by Cunningham, it was not ne- 
cessary tlv^t Cunningham should inform Davis who was to 
furnish the S^lse keys ; they two might actually commit the 
robbery and ev»;h take his share of the money, Cunningham 
reserving a due l>roportion for the person who furnished the . 
keys. Mr. Lyon Inking so skilful, it might readily occur to 
him that it would be best for him to be out of the way as in 
that case he might prove an alibi. To a man of Mr. Ly- 
on's skill, it would occur u> his mind that it would be safer 
^ to trust to one then to two — to trust his secret to Cunning- 
" ham alone than to Cunningham and Davis also — If the case 
Has so, it has terminated fortunately for the plaintiff, for 
Cunningham is dead ,and the secret expired with him — If 
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this reasoning does not furnish ground of suspicion, take>i 
with the other circumstances it must have its weight. 

It was intimated that if Lyon had been concerned, in the 
robbery he would have taken his share of the booty and have 
gone to his own country — To answer this, I observe he had 
left the City before the robbery and consequently before had 
any of the money, and when he returned he found Cun- 
ninjgham was dead, and therefore could not obtain any, he 
thereupon went to Mr. Stocker, to clear himself of any sus- 
picion, he was sent to jail and there remained until the money 
was recovered, hece did not returnto his own country. 

We are asked our reason why we did not look immSHK. 
ately to Cunningham ? This question has been safTsfactpri- 
ly answered by Mr. Ingersol, I will however add that the 
man was next day after the robbery taken with the yellow 
fever, grew worse and worse daily till he expired — Who is 
the officer that would lay hold of a man in this condition 
upon a warrant ? W'ho is the magistrate that would admit 
a man in this condition into his office for examination ? 
If he had been ordered to jail would he have been received 
there ? These questions answer themselves. But their sus- 
picions soon took place in regard to Cunnigham, and you 
find them examining at his lodgings on the 12th of Septem- 
ber, thouhg in]the midst of the yellow fever without success. 

The vigilance and activity which the officers of the Bank 
exerted throughout this whole transaction, bespeak them a 
high degree of praise instead of censure, I will not dwell 
on this point as it has been fully dilated upon by my col- 
league. But I will call )'Our attention to a different channel ; 
Lyon left his house and shop a few days before the robbery/ 
Whether he went to avoid the yellow fever or to avoid being 
considered as a confederate in the contemplated robbery, I 
do not pretend to say, but I do say, that no person could 
practice more ingeniously, and you know he is an ingenious 
man, to avoid suspicion than he then did. He was a man in 
good business and had a handsome property ; for the proof 
of this i refer to the testimony of his friends, and to a 
printed narrative of his case, he went however without the 
means of subsistance for you find him near Lewis-town witK 
thirteen dollars, in his pocket, and obliged to pledge his 
watch to secure payment of his expences to the landlord 
with whom his boy lodged. The singularity of these cir- 
cumstances are sufficient to induce suspicion. 
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On the 12th or 13th of September, Edwards the pilot told 
him the Bank of Pennsylvania was robbed, .^he gave himself 
no concern about it, on Surtday Mn Hunter from Philadel- 
phia conversed with him about the same robbery, and on 
Monday the conversation was renewed ; whf n Lyon asked 
Hunter if be was suspected, this appears to me to be ano- 
ther singular circumstance : why should a man being perfectly 
innocent of any concern in a robbery, ask such a question ? 

Mr. Lewis here read these transactions at length from Pa- 
trick Lyon's printed narrative, and concluded that they were 
well contrived to blind, and prevent the officers of the Bank 
fr^nueeing into the true reason which governed his conduct, 
anogave to the plaintiff solid grounds ro prove an alibi — -But 
from' hence he drew still stronger inferences that L3011 
ought to have been suspected. 

The court adjourned. 
Eadem die. 

Mr. Lewis, hi continuation^ 

I gave a reason this forenoon why the defendants did not 
proceed so expeditiously against Cunningham as Mr. Hop- 
kinson seemed to think was necessary. The information of 
the watchmen was not given until Cunningham was beyond 
the reach of the jurisdiction of this court, had he lived, that 
the inquiry would have beenlpersued in that channel, is mani- 
fest from the search made by the defendants at his lodgings a 
few days after his decease. 

With respect to the first examination of L}on, before Mr. 
Stocker, I will make but one observation in addition to those 
made by Mr. Ingersol, Lyon came to alderman Stocker in 
order to surrender himself as he had learned that he was sus- • 
pected ; his mind must of course have been prepared for the 
occasion ; to him nothing relative to the robbery could be a 
sudden charge, yet, when he was questioned by Smith and. 
told that they could prove him to be concerned in the rob- 
bery, the plaintiff turns pale, becomes convulsed, and calk 
for water to prevent his falling under the shock. I do not 
contend that these actions arising from surprize or terror are 
tp be considered as conclusive evidence of guilt, but they" 
are strong indications that his mind was affected by the de«. . 
licate and perilous situation in which he stood. It is next ta 
ii2}/70ssible but the mind of every gentleman present at th^t. 
timCf must have drawn the conclusion of guilt from this cir*. 
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cumstance in addition to those already known, at least, that 
th^' afforded reasonable and probable cause to suspect the 
plaintiff* Mr. Wharton says, that at that moment he thought 
the plaintiff was about to make a confession, and when he 
found himself disappointed he recommended to Mr. Stocker 
to commit him. 

In additioa to these circumstances it is remarkable that 
>on his first examination he confined himself exclusively to jthe 
narrative of what had taken place after he had left the 
city. On his second examination, which was undertaken in 
hopes of procuring some information, as he had mentioned 
tol Lace and Haines that he could give some as appears 
from their testimony : he mentioned some matters that oc- 
curred before he left the city, that Robinson and a stranger 
came to his shop while the Bank doors were there. Now, 
what conclusion must the officers of the institution draw from 
this ? it was strange ! it was passing strange ! that their own 
carpenter Robinson who took the doors to Lyon's shop should 
call there and give orders to him to use expedition ; but 
he brought a stranger with him, well, he did not leave him 
there for they went away together, but the stranger returned, 
and then I would ask, what passed between the stranger and 
Lyon ; might they not at that time have planned the scheme 
of the robbery ; Lyon had seen him frequently about the 
Bank, and now that he had the locks in his possession, he 
might suggest the practicability of taking an early opportu- 
nity of making a fortune with the aid of false keys, which 
it was now in the power of Lyon to furnish Davis. From 
which ever side the idea was sugj^ested, it appears to me 
that the two men had it in their power to rob the Bank, one 
by furnishing the false keys, the other by applying them to 
dpen the cash-vault. 

He mentions that the next time he saw the stranger 
(Davis) and Robinson together, they were drinking in a 
tavern, and at sight of him they appeared confused, that he 
went home and told his apprentice boy that he had seen^ 
them, and suspected they were after no good. You will 
recollect that this apprentice boy is dead, so that the whole 
truth of this story depends upon his own testimony. Buttf 
lie really entertained these suspicions he ought to have 
mentioned them on his first examination; what came out 
now, was concealed before ; and it might justly induce the 
justice to suspect, the plaintiff might hereafter make further 
disclosures and discoveries. 
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It was said by Mr. Hopkinson that the plaintiiFDow gave 
such information, that if it had been pursued it would have 
led to the discovery of every thing. Did he say this, upon 
instructions from his client ? but taking the matter up on 
this ground, I say, if he had information that Davis was 
concerned ; for that was the way his inforniation pointed, 
he had such information from the beginning, and he ought 
to have disclosed it on the first examination, whether it 
would have led to the detection of Davis was what was 
known to Ljon, not to my clients. If Lyon was confede* 
rated with Davis, Jie knew enough to set the officers of the 
Bank upon that track ; for although he was absent when the' 
robber\ was acturxlly committed, yet if he had furnished the 
keys, he might be pretty certain that the robbery was ef^ 
fected bv their means. 

[Mr. Hopkinson said he made his inference from the 
course of the testimony, and not from instructions from his 
client, whom he knew to be as honest and as upright a 
man as any standing in this court, and believed he would 
not change the honest integrity of his heart with any of the 
defendants, though all their wealth and consequence were 
added into the bargain, he wished Mr. Lewis would dis- 
close the instructions he had received from the defendants, 
that the two parties might be compared.] 

Mr. Lewis proceeded, I am sure my clients are equally 
as honor&ble men as yours. I was remarking that no dis. 
closure of any thing was made by Lyon, until the second 
examination, and then only as much as he pleased, but I 
will not take up any more of your time by analizing the se- 
cond examination. 4 

Mr. Lewis next adverted to the testimony of Mr. An- 
hesltv and infered from it, that the officers of the Bank had 
reasonable ground to suspect Lyon, as well as the watchmen, 
who were proceeded against before the ma} or, but eventu- 
ally they were left to themselves. No action of the nature 
of the present was instituted by any of the parties who had 
been suspected, nor does any one complain of being perse, 
cuted or treated with inhumanity by the plaintiffs, though ■' 
one of the watchmen complained of being kept under exa- 
mination untill 12 o'clock without his breakfast; he would 
not detain the jury any longer on this point. 

He reminded them that Lyon had been carried before j 

Judge Shippcn on a habeas corpus, that Mr. Fox was exa. . -^ 

mined, and from the testimony ot "SA.x» Hallowell you find ^■:: 
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the opinion of the judge to be against Lyon, and although 
Lyon was his client, he was so well convinced there was 
probable cause to suspect Lyon, that he did not apply to 
the judge for a discharge, but was satisfied in obtaining a 
reduction of the bail, and acquieisced in his recommitment to 
prison. If then such was the opinion of the judge, and such 
the sentiments of his couAsel^ why impute malice to the de* 
fendancs. Whether the judge took all or some of the cir- 
cumstances assigned by|Mr. Fox as ground for his suspi. 
cions, is for the judge to say, b it, wliat Mr. Fox declared 
upon oath, cannot be imputed to him as suggested by rancor 
or malice, tht jadg<.i saw there was probable ground assigned 
for the suspicion, and remanded to prison* It is not fair to 
infer that iVIr. Fo7;did not give a full narrative, when he was 
stating circumsianc«es upon hic> oath, that he stated all which 
were materinl, appears from the silence of the plaintiff and 
his coun^.ei Mr. Hailowell, while the examination was going 
on before the judge. If we are right in this statement, there 
is an end to all tha.. has been urged respecting the want of pro- 
bable cause. 

To make this point doubly sure, we have the plaintiff 
again examined on a habeas corpus, before the supreme 
court, on the question of probable cause of suspicion, and 
that too after tht discovery of Davis and the restoration 
of the money by him. The opinion of the court was un- 
derstood to be, that there was sufficient cause to hold the 
plaintiff to bail under the former commitment, but the bail 
was reduced so as to bear a proportion to the amount of the 
balance not recovered by the Bank, and which might ulti- 
mately come in as a complete pecuniary indemnification of 
its loss. On what legal principle Judge Shippen had redu, 
ccd the bail before the property was recovered by the Bank, 
he did not presume to say^ but the supreme court was right 
in its order to reduce the bail to a less sum, because then 
the loss amounted to no more than the bail they required. 

You have heard the defendants charged with negligence 
in office and that in order to cover this fault in themselves, 
they obtained a pardon for Davis, and continued to pro., 
secute with the most diabolical and black hearted ma- 
lice, a man who is perfectly innocent. If such be the case, 
it is wondrous strange indeed, can it be true of one of the 
Defendants (Mr. S:ocker) a gentleman ot a most amiable 
character, if there has heen negligence in uny officers of the 
Bank, what has he to do witli defending tVv^xci^ V^^ v^'Cw^^^^^Si. 
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of them, the idea originates in folly or something worse. 
Judge Shippen may as well be criminated, for he also com- 
mitted the plaintiff to prison. Mr. Wharton the mayor; 
the inspectors of the jail, and even the mild and humane 
Helms (who sacraficed his life to the cause of the prisoners) 
and all who disinterestedly exerted themselves in guarding, 
superintending and providing for that institution during the 
yellow fever of 1798, are all made instruments of the dia- 
bolical and rancorous malevolence entertained against him. 
by the president and cashier of the Bank. That these gen- 
tlemen should confederate for such purposes is inconsistent 
in the nature of things, yet the plaintiff's counsel says it is 
so ! but what will the jury say ? 

You will observe here that though Lyon was known to 
Mr. Stocker, yet there were several of these gentlemen to 
whom he was utterly unknown, if these have taken up a bad 
opinion respecting him, it was from circumstances they had 
heard from which they supposed him guilty of participating 
in the robbery, for it does not appear they are {>ossessed ei- 
ther of weak heads or black hearts, if they have been brought 
to think unfavorably of him, from this cause, they may all 
have actions brought against them by the defendant for a 
malicious prosecution if malice is to be infered from what 
took place during the time Lyon was confined whilst labor, 
ing under a suspicion of being concerned in the robbery. 

How does this action stand with regard to express ma- 
lice, for express malice must be proved and not implied* 
What is the express malice of Haines the high constable ? 
a warrant is given to him to commit the plaintiff to prison, 
he is bound to execute the warrant ; for liberty and equality 
is not yet carried so far in this country, that a constable may 
fly in the face of the magistrate, and refuse to execute his 
process ; no, he is bound to do. his duty, and in doing his 
duty, he is justified, but here the doctrine contended for is, 
that a constable in the performance of his duty shall be pu. 
•nished as much as any other man acting without legal au- 
thority. This doctrine is somewhat novel, and it is to be 
hoped that a jury will not be found on this occasion to esta- ' 
blish the first precedent in its favor. 

How is it then in respect to Mr. Fox, what was his con- 
duct ; when it was discovered to him that the Bank had been 
robbed, he obtained a warrant against Lyon because he sns.^^ 
pected him, as well on his own knowledge of the circum^' 
stances 9fi of that of other ofivcets ot tVi^ Bauk% He wei 
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afterw^ds to Mr. Stocker's attended the two examinations 
of the plaintiff, we find no warm altercations, and no sharp ex- 
pressions used by him, he remained mild and benevoleni: if hue 
was not to blame there, where was he to blame ? he went before 
judge Shippen what was his conduct there ? Mr. Hallowell's 
testimony shews it, both there and on a subsequent interview 
to have been very proper, he promised to consult the direc- ^ 
tors but for his own part he wished every thing to be done, 
consistent with justice. Where then is there ground for the 
express malice imputed to Mr. Fox, you may look for it 
^ln declamation, or in the visions of the Gentle menS fancy 
— it may be found any where, but where it ought to be, 
that is in the testimony of the witnesses. 

We come now to another Gentleman who is made a defen- 
dant in this cause Mr. Stocker, it is stated that this Gen- 
tleman appears before you in two different colours — first as 
the friend of Patrick L von, and afterwards as his enemy. 
Mr. Stocker employed Lyon as a lock-smith, and for other 
purposes in the way of his profession, this proves that Mr. 
Stocker thought favorably of Lyon, for every gentleman 
who employs a mechanic is supposed to think favorably of 
him ; but Mr. HoUingsworth^s evidence proves the fact, 
he tells you that himself and several other gentlemen were 
called by Mr. Stocker to see an improved fire-engine made 
by the plaintiff, that the object was to recommend Lyon's 
workmanship and that they all joined in /promoting that ob- 
ject- The learned counsel for the defendant will not, I 
presume set up this transaction, as a proof of the most dia- 
bolical malice, entertained by Mr. Stocker against Mr.X.yon. 

There is another circumstance mentioned on the testimony ' 
of their own witness Mr.. Lace, to which we ask your atten- 
tion. After some conversation between the witness and Mr. 
Stocker respecting getting some person to bail Lyon, Mr. 
Stocker recommended Lace to apply to an attorney and get 
a Habeas Corpus to take him before a Judge, that he men- 
tioned judge M'Kean, but Lace stating that judge M^Kean 
and himself had some misunderstanding, and he would prefer 
Judge Coxe ; Mr. Stocker said that would not do for he 
must go before a Judge of the Supreme Court and advised 
him to go before Judge Shippen at his house on the Ridge- 
road. And further Mr. Stocker appeared friendly and said, 
he would do any thing for ihe Plaintiff consistent with his 
duty. Does any thing in this affair look like rancor or ma- 
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lice aginst Lyon on the^ part of this defendant. No, far 
from it , the whole appears to mark a strong degree of 
regard and kindness towards the plaintiff. 

The same witness declares that in a subsequent conversa- 
tion with Mr. Stocker, he declared that the Bank was not 
going to Itt Lyon out of jail, for he has threatened to flog ub 
and other Gendemen of that Institution, and therefore they 
would keep him there as Iqng as he would stick together. 
It is visible from the course things had taken that the plain- 
tiff gave the first threat, the money had perhaps been re* 
covered, and Lyon thereupon induced to express his resent- 
ment in the manner related by Mr. Stocker, and he might 
apprehend a serious injury. Mr. Lace's testimony on this 
point is rather equivocal, and too much stress ought not to 
b ' laid upon it, be appears to have stated it, to have happened 
at two different places, and expressed in different words. 

The next point we proceed to is Mr. Smith's case, it 
consists of two parts ; first, what is stated by Cave and his 
hair-dresser Rizer, but it will not be amiss to remark that 
if his conversation with those persons shew any degree of 
malice, there must have been some reason or cause for it, 
some previous quarrel or misunderstanding, yet nothing of 
the kind is in proof. Cave says nothing more than that 
Mr. Smith was convinced from certain circumstances (which 
he mentioned to Cave at the time,) that Lyon was the per- 
son who had robbed the Bank : his testimony does not shew 
that Mr. Smith was guided by malice, or had the least de. 
gree of rancor against the plaintiff. The deposition of 
Joseph Rizer, is introduced to prove malice on the part of 
the defendant Mr. Smith, that deposition is interlarded with 
much profane language. The counsel for the defendants 
have endeavored to get rid of this by shewing that Mr. 
Smith is a man of good moral conduct and they have given 
you che testi money of several of the most respectable Gen- 
tlemen in the City, who have lived in the closest habits of 
intamacy with him, some of them almost from his infancy, , 
and the uniforni testimony of those Gentlemen is satisfac. 
tory on this point — if they are accurate the defendant must 
be free from every species of profanit)' — 'If in this case, ^j 
there should be a doubt on your mind, you are bound by all i^ 
laws humane and divine, to lean to the side of charity and'.'^ 
consider him innocent of these offences againt the com* 
n^andments of his God and the Laws of his country. 
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Who Joseph Rizer is I know not, nor what was his char* 
fiicter whilst livirig, but what is the character of Mr. Smith, 
I do know and it is such as we have laid btfore you upon 
the oath of Mr. Wheeler, who has known him from his in- 
fancy, upon the oaths of Mr. Inskeep and Mr* Ralston, who 
have seen him in all moments, as Well those of conviviality 
as those of business and domestic life. It does not appear 
from the testimony of those witnesses that an oath or curs& 
ever escaped his lips? therefore you will not believe it pos- 
sible tHat he could deliver himself even before his Barber 
in the profane language attributed to him in J. Rizer'a 
deposition; if, Rizer is mistaken in this, his whole deposi- 
tion falls to the ground t being convinced that the Conclusion I 
have drawn will be that of every upright man, I dismiss this 
point yrithout further examination, for the testimony of Mrs* 
Pendergrass adds such little weight to the other^ as to render 
it unnecessary to detain you longer. 

From all these considerations, I am warranted in the con^ 
elusion that the defendant, not only had probable cause ta 
suspect the plaintiff, but sufficient to justify him in institu- 
ting the suit, and that there does not appear in evidence to 
you any proof of express malice, and yet to convict himt 
both these circumstances must concur* 

I do not take notice of what took place in jail whilst iC 
was under the care of Mr. Helm and Mr. Wharton ; be« 
cause you have full evidence that proper provision is made 
for all prisoners, and you cannot believe that while proper 
attention was paid to all others, no regard was had to him. 
I do not take notice of any damage he may have sustained* 
en that account, because that is ground, on which we shall 
never an'ive in the present action : but there is other ground 
for us to take, and on that my position is, that 

To maintain the present action it is necessary to shew 
that the proceedings complained of, have not only origina- 
ted in a baseness and malignancy of heart, but likewise with- 
out any reasonable or probable cause of suspicion, and this 
the plaintiff''s counsel well know, they have laid it so in all 
the courts of their declaration [here he cited from the decla- 
ration to confirm his assertion.] 

The foundation of this raus<*, is that the defendants, did 
falsely and maliciously and without any reasonable or pro- 
bable cause, arrest Sec. the plaintiff. - You will observe that 
the conjunctive ^^ A/z^) not the conjunctive disjunctive ^r" 
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if used it must be " with malice and without probable 
cause, not" '* with malice, or without probable cause," if the ' 
latter doctrine was to prevail 99 out of 100 would escape 
from justice for few men would subject themselves to the 
hazard of bringing on themselves a prosecution for their in- 
terference in bringing another to justice in cases in which 
they are not personally interested. If I have a heart as 
black and rancorous as hell itself, and I find a man trampling 
on, and violating the laws of the state, I have a right and 
am justified in commencing a prosecution against him. liF 
on the contrary my motives are pure, and I proceed merely 
for the purpose of justice, yet if I have no reasonable or 
probable cause for prosecuting the person, I am not sub- 
jected to an action for damage. Both circumstances must ■ 
concur, or there is no injury. There must be malice and 
there must be the want of probable cause, this is the Law, 
«nd it is the daily practice. A man is taken up, upon sus- 
picion, carried before a magistrate, on oath committed to 
prison for want of bail, and at length a grand jury return the 
bill Ignoramus and the man is then discharged, but he never 
can bring an action without proving that the prosecution did 
arise from malice, and has been continued without the party 
having had any reasonable or probable cause for suspecting 
the other of the offence, charged against him. If the per- 
son should, in such case, apply to the counsel for advice, 
there is not a gentleman who practises at this bar, but would 
tell him that he must be able to prove th6se two grounds, 
Or his action could not be sustained. 

This is one of the first actions of the kind ever brought 
into this court ■ ■ If it shall be determined to overset the 
Law as it has hereto stood; I presume it will become the 
practice hereafter for every man who shall be discharged by 
thc;^ return of an ignoramus bill, to bring his action of ^ 
damage against the party and the Magistrate, who were 
concerned in the prosecution. 

I never heard till yesterday that a bill being returned 
Ignoramus^ was prima facia evidence that there was no ^ . 
probable cause for suspicion ; if this position be true, and 
the Law implies malice where there is no probable cause ; i 
then an action of damage lies against every one, who has. ; 
prosecuted another without being able to satisfy a grand .J 
Jvry that the suspected person, is absolutely guilty of thei 
offence aUedged against him« I veuxure to say, and the 
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court will support nie that all our practice in Penngylvania, 
and all our legal authorities which we draw from other 
countries are directly in the face of this monstrous doc 
trine. 

The gentlemen know that it is necessary to fix malice on 
us in order to maintain their present action, I am not dis- 
pleased that they brought it in this form, nor with the de- 
claration made by Mr. Hopkinson— In charging us with ma- 
lice he does not mean malice in the litteral sense of the word, 
but in a legal construction, he acknowledges the defendants^ 
characters are superior to that suspicion ; that they are not 
of a malicious temper or guided by a malignancy of heart* 
The legal meaning he said was different ; a man of the 
most humane disposition my be legally involved in a mali« 
cious prosecution* 

After these admissions however he went on and imputed 
the most wanton and diabolical malice against Mr, Smith. 
I am willing to meet the gentleman, on this ground. His 
possiiion that where there is not probable cause, the Law 
implies malice, requires a little alteration. If he stated 
tliat a prosecution had been carried on without probable 
cause, and this had been substantively and expressly proved, 
for it cannot be implied, then he would have ground for his 
action, if he proved also malice— -—But should he prove 
express maKce, the law will not imply the want of probable 
cause. Of the evidence produced to prove express malice, 
the jury will judge. To Test by this rule, I shall refer to a 
few books, viz. 

3 Blackston 126*. 

6 Modern. HS-f. 

Salk. 15 J. 

In this case it appears that innocence does not authorise 
an action by the part} , then if we have any slight degree of 
probable cause of suspicion, we are not liable on this action. 
It has been shewn the plaintiff had been taken before a 
magistrate of competent jurisdiction, and before the supreme 
court, and they both decided that he should be held to bail ; 
this is sufficient proof that probable cause existed. 

The bill of indictment avails nothing, See 4 Black. 301. 
et Seq. It is not a proof of innocence. When the grand 

* For the extract see anti 106. 
t See anti ld7. 
i See anti 108. 
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jury have heard the evidence if they think it a groundless 
accusation they endorsed it ignoramus &c. and then the par- 
ty is dischared without further answer. But a fresh bill 
may afterwards be preferred to a subsequent grand jury, 
and if they are satisfied of the truth of the accusation they 
endorse upon it ^^ a true bill'' then the indictment is said to 
be found snd the party stands indicted. The same is laid 
down in 6 Mod. 217. I hope neither of our clients may be 
hereafter apprehended as confederates wiih the robbers, Cnn- 
^ningham and Davis— —I am pretty sure it will happen to 
neither of mine. 

Mr. Lewis referred to Bridgeman's reports 131 and to^ 
2 Hales 79 — to shew that Mr. Stocker, acting as a magis. 
trate, could not be prosecuted on an action for damage, for 
what he had done in his office as a magistrate, or that « 
constable was exposed to a like action for executing the Du- 
ties of his office, to which he was bound bv oath. 

He reterred also to pages 115. of the same book and 85. 
to shew that such doctrine as contended for by the Plain, 
tiff's counsel was replete with absurdity if not with mis- 
chief. 

This being a point of Law it was competent to the court 
to determine it, and not for the jury ; the other authorities 
cited were Cowper 173. Peake 135. BuUer 14. and a 1000 
other cases might be added if the court deemed it useful! 
or necessary. 

[Mr. Justice Yeates knew there were several other cases.} 

Mr. Lewis then said, he would hasten to a close ; he pre- 
sumed that the circumstances proved by the witnesses on ■ 
this trial shew that Mr. Fox and Mr. Smith had reasonable, 
and probable cause to suspect the Plaintiff of being concerned 
in the robbery, and that the Judges in ordering him to give 
bail determined it so. 

One point he remarked in addition. There was a war- 
rant out against Lyon, issued by Alderman Jennings who is 
since dead^ for this it will not be pretended that Mr. Stocker 
is answerable. 

His process against Mr. Stocker, a magistrate^and Haines < 
a constable was not in conformity to the Laws of PennsyL ',_ 
vania, which required 30 days, notice to be given to the De*'"..'j 
fendants See, 1vol. of Dallas 's ed. page 604 passed 21'*?. 
March 1772, that he may make his defence. The Justice jj 
way under amends to the party complaining within 30 daytl 

/ 
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after notice fee. No Plaintiff to recover a verdict unless 
Qoticc was given. No action to be brought against any con- 
stable &c« until demand has been made of the perusal of 
the copy of the warrant — Lastly no action shall be brought 
against any justice of the peace for any thing flone in the 
execution of his officfe or against any constable or other of- 
ficer &c. unless commenced within six Months after the act 
committed. They complain that on the proceedings before 
Mr. Stocker no oath was required, as enjoined by the con- 
stitution ; and yet they bring suit against him a long time 
after the cause was taken out of any court of Law whatsover, 
by the limitation of six months expressed in the last section 
of the above law. The circumstance of the commitment 
of the Plaintiff by Mr. Stocker took place in September 
1798, but no action was brought till March term 1801. This 
suit has debarred Mr. Stocker of the defence he might 
have set up on the testimony of Mr. Fox, Mr. Wharton 
and Mr. Smith, and the delay vitiates all the proceedings. 
If Notice had* been given which the Law requires Mr. 
Stocker might have pleaded, non. cul. not guilty and had 
the benefit of that plea. To this point be referred to 1. Lord 
Raymond 153. And the case of William Weister which 
took place in this state before any of the present Judges had 
a seat on that bench. 

With regard to the violation of the constitution com- 
plained off, the plaintiff might 'have had his action for false 
imprisonment, but he can sustain none for a malicious 
prosecution. He thought it belonged to the court to decide 
this point. But he concluded to leave the cause to the jury 
under tne direction of the court on the point of Law, with a 
thorough conviction that there was no ground shewn to 
prove that the Defendants prosecuted the Plaintiff falsely, 
and maliciously and without any reasonable or probable 
eause* 

Mr. Dallas, 

In the opening, Mr. Rawle said he rose in defence of 
his clients, who were men of fortune, and whose characters 
stood high on the estimation of the public. It may be ad- 
mitted that their characters are generally pretty correct, but 
as citizens they are no more elevated either by our consti- 
tution or law, than Patrick Lyon. This also I $ay as my 
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private and sincere opinion, not one of the defendants, no 
not ei:hrr of i.ictn is a more honest or upright man than 
Patrick Lyon. I utter no reproach when I say this, nor will 
I pay any i ompliment. Among the extraordinary' things in 
the rours^of this defence is the doctrine laid do'wn by the 
opening counsel and, elaborately wrought upon by another 
gentleman in summing up. What shall the great character of 
their clients and their great wealth be alone respected in the 
present decision? Is this matter to go before a jury ; surely 
not« Is it fair in a trial between man and man on an action 
for.damage to make their comparative wealth or the extent of 
the circle of their respective acquaintances the rule of judg- 
ment to guide a jury. Are we to infer that men of wealth 
and a consequent reputation cannot be actuated by improper 
motives in the prosecution of an innocent man. Such an 
inference would be flying in the face of the experience of 
centuries, indeed in the face of the historical accounts of all 
nations ancient or modern. 

These men then, the rich and honorable clients, of my 
learned antagonists, may have falsely and maliciously pro- 
secuted Patrick Lyon without reasonable or probable cause, 
and if so they deserve to pay the penalty of the law. I do 
not say this in reproach to them, but submit it in favor of my 
client : while Patrick Lvon in an innocent man, and while I 
have a tongue to utter the word and convey the idea, I 
shall never refrain to declare that he is so in my private 
opinion. I shall never cease to resist the idea that justice is 
to be decided by riches or influence in this or any other case^ 

We have been told that this is not a Bank business butaa 
action between its officers and the plaintifi*; the officers are 
however acting for the bank, let this secret be understood, * 
and the cause will be stripped of its disguise ; we shall be 
enabled to account for the interest this cause has excited* The 
influence of the bank of Penns; Ivania has a very extensive 
range among our citizens generally but more particulariy i 
among those engaged in commerce, and perhaps jusdy so. 

We have however been told that the bank in its corporate 
capacity is not capable of entertaining malice against an in- ' 
dividual ; but this is a banking business, in which every in- 
dividual has a common feeling : notwithstanding the efforts 
to disguise the true colour of this transaction, it has fre- 
quently exhibited its true tint. The opposite counsel havaj 
evidenced from hour to hour that the bank influence 
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^Al employed on this occasion. We have seen some of 
them here evincing at this day that they still cling to 
their old resentment, tlvat they are yet dead to all the feel- 
ings of humanity, they even redicule the sufferings the 
plaintiff has sustained by their malicious and fake prosecu- 
tion. What hsis escaped from their counsel as well as what 
was given in testimony justifies mc in saying ; that this is not 
the affair of the individuals, but is common to all the party. 

It was given in testimoAy by one of their own witnesses 
{Mr. Hallowcll) that he waited on Mr. Fox to get Lyon 
discharged, Mr. Fox said he would consult the directors. 
When he Saw Mr. Fox afterwards, he told him the 
directors determined the law should take its course. The 
same course seem» to have been pursued throughout. Arc 
Kfc to have the influence of the bank brought into our courts 
of justice, not only to procure an indictment against Patrick 
Lyon, but even"* here in the Supreme Court of the State 
to prevent him from receiving a reparation for the great, 
est injury eVer indicted on an' individual in this coun- 
try. Both justice and equity forbid it, yet the counsel for 
the defendants appear to depend for th'etr support princi- 
pally on that idea. 

The counsel speak of rumors in respect of the robbery, why 
did not the bank examine into them, if they, had they would 
have found them false in relation to Patrick Lyon? But Ho, 
having begun their prosecution they will go on. They knew 
Patrick Lyon to be an honest, industrious, thriving man, 
tliey knew him from 1793, and knew him only for superior 
talents and application wiih a virtuous and unblemished 
character, till their blighting influence blasted its growth; 
I say they knew all this, because they were incessant in 
their sear.ches, and could not fail to have beared the same 
as we have done this day from the witnesses at your bar. 
Have they phewn to you any one action of Patrick Lyon^s 
that wotild disgrace him in the eyes of his fellow citizens? 
Not one. If they had searched into his character in the 
country from whence he emigrated, we were prepared to 
hive met them, and all the concurrent testimony would go 
•to establish his worth and talents, and as such a man, he 
stands here and calls upon you to repair the injuries he ha«? 
sustained by the false and illegal prosecution of the defend- 
amts many of them cannot however be compensated; the 
plaintiff mt^y pardon theni but he cannot forget them. It i?- 



another extraordinary circumstance in this extraordinary 
cp-r^ , ihat the -defendant's counsel should contend that the 
circumstances of the plaintiff's sufferings in prison should . 
not c taken into consideration by the jury; I never con- 
ceived it possible in a court of justice in Pennsylvania, any 
man however eminent at the Bar, however long or high 
his standing before this tribunal, should undertake to liiy it 
down as law, that a Jury has no right to pass upon the whole 
subject. I appeal to the constitution and laws, nay, I go 
thusiar, that if the constitution and laws of Pennsylvania 
lay down such doctrine as is this day held by Mr. Lewis and 
Mr. Ingersol, they are not worth keeping over the present 
day. 

But these are not the only extraordinary things we have 
lieard from those Gentlemen, they have told you that ther 
defendants had probable cause to suspect Patrick Lyon, and 
therefore could not in law be supposed to entertain malice, 
and that we must prove express malice. You find in 
the declarations of. Davis when he confessed the robbery 
that no person was concerned but him and Cunning, 
ham. Davis was the intimate of Smith the cashier, and 
has been within the reach 'of the court, why have they 
not brought him forward to support the charge made by 
Mr. Ingersol, that the Bank was opened with false keys, 
and those keys could only be made by Patrick Lyon. Mr. 
Lewis insists upon it still that Patrick Lyon was concerned 
in the robbery, and presses the Jury not to give damages 
against his clients. Their whole defence goes upon thi^ 
idea and it willbe said that your verdict in favor of the de- 
fendants, will be a conviction of Patrick Lyon ; strange 
perversion of justice — Patrick Lyon is a sutor at the Bar of 
his Country to recover damages from the defendants by 
whose hands has been inflicted on him the greatest priva- 
tions, afflictions and injuries that ever was known in this 
country, and the opposite counsel defend thefr clients on 
surmises assumed by them, but without the least foundation, 
or mention of the smallest fact which might in any possible 
way have a bearing on the case* . ' 

When Mr. Lewis asked Mr. Hopkinson if he was in- 
structed by his client in the way to manage his cause, I.;'^ 
told him we were not afraid to meet him on the ground of. 
instructions, let him satisfy the court and jury of the defence- , 
ht has made out from them. He denies that the defcndant^.j 



( isi ) ^ 

were governed by malice in the prosecution. What, was 
there no proof of malice in persisting in the prosecution of 
Patrick Lyon, after the disclosure made by Davis, surely 
it was express malice. But the learned gentleman evaded 
this point, by calling up the transactions which occured be. 
fore the present Chief Justice, and befdre the Supreme 
Court, upon the habeas corpus^ saying, that your opinions 
justifyed the defendants in the suspicions they say they en- 
tertained against the Plaintiff. — Has not this been fully an- 
swered, we have avered and proved it that all the facts 
were not disclosed by the. defend ants. 

These are not the only extraordinary things I am to tell, 
they charge the present as a novel action, this is improper 
language on their part ; all the novelty in the case arises 
from their own proceedings or that of their clients. — Re. 
gardless of the law or of the constitution of the state, they 
commence- a prosecution against Patrick Lyon for a misfor- 
tune occasioned by the negligence of the Officers of the in- 
stitution. They obtain his commitment to prison, without 
charging him upon oath, which is an unconstitutional and 
grevious oppression, he was committed by a magistrate from 
a place where the alderman had no jurisdiction. Are not 
these violations of law and of the Constitution, andare novel- 
ties to bepermitted to the bank of Pennsylvania and its officers 
because it is an incorporated Institution. If this is to be allow- 
ed aparty however agrieved by such men, are deprived of eve- 
ry remedy intended to be given by the laws. .How have they 
acted throughout the whole of this novel transaction. They 
raised a clamor against Lyon, which has not yet ceased; 'i'he 
Bank counsel even circulated it, this dav at your bar to a 
crouded audience. Whenever Lyon with a view to illus- 
trate his innocence appeared before a proper tribunal, he was 
met by the Bank officers, who themselves conducted the 
prosecution taking it out of the hands of the public prose- 
cutor. They put on the mantle of judicial authority in 
hopes it might prevent their being sued to answer the da- 
mage maliciously done to the plainiifF. I have dwelt so long 
on this topic because before I come to the case itself, I wane 
to strip it of all its adventitious circumstances and expose 
it naked to the Jury, when they will discover it to be like 
the vice that is described in the words of the poet, 

Vice is a monster, of such horrid mien, 
Tliat to be bated, ncetls l>ut lo \)^ v^t^w. 
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What has been the evidence brought forward to support 
|heir defence, let us take it in the strongest light against 
Patrick Lyon. It is this, that he had the doors in his shop 
longer than they thought it necessary for him to do the work 
directed to be done to them. Here you have the very head 
and front of his offending, unless you add to it that he was 
a man of the first rate talents in his profession. They have 
also endeavoured to shew you that it was impossible to rob 
the Bank without false keys, but unfortunately they have 
only exposed their own carelessness. The testimony as to 
the cor duct of the officers of the Bank while it was kept iu 
Lodge Alley, shews that the porters had the keys of the 
cash and book-vaults, when neither the Cashier or Teller 
was present, they appear to be more careful after the remo* 
val to Carpenter's hall, and Mr. Annesley tells you it was 
th^ custom to divide the keys ; but he does not know who 
lockjed the doors. 

Mf. Churchman was called to prove that the locks on the 
cash.vault were patent spring and tumbler locks, and he 
swore that Mr. Lyon told him so* On this point you have 
had the testimony of two or three competent witnesses and all 
of them have proA^ed that the old front door lock with the 
latches taken out, was on one of the doors. Mr. Wiieeler 
examined it, Mr. Robinson acknowledges the fact to be so, 
of course you must suppose Mr. Churchman to be mistaken 
in the fact as it respects the construction of that lock, this is 
not mentioned to impeach his good character in general, it is 
merely by way of caution. 

But the defendant's counsel have called for the locks to 
satisfy your minds that the locks are of the nature they 
were declared to be— ^I will only remark that the miserable 
ami pitiful attempt to impose at least one of those locks 
upon you, instead of the true one, was defeated by their 
own witnesses— Every person who attended to that transac- 
tion, must be perfectly satisfied that the true lock out of ' 
which Patrick Lyon took the latches many years ago, which 
lie produced here in cpurt, and offered to replace in your 
presence, was that put by him on the cash. vault door ; and*^ • 
for which the officers of the Bank offered you a patent bolt 
and tumbler lock. If this circumstance is not another' \ 
proof of the malice they still bear towards my client, I - 
am at a loss to know what it is : It is impossible there caa" ^^ 
l?c a mistake in substituting one lock for another, it mu^b^ j^ 
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'^lesign, and that too of a deep and malignant natiire-^We 
challenge them even yet to produce the real lock, and rest 
our defence upon our performing what we engaged to exe. 
cute. * 

What has been the conduct of the counsel on this trial in 
addition to this ? was it fair, was it decent, for Mr. Lewis 
to insinuate to the Jury that the circumstance of Patrick 
'-•y^'^ going out of town in August was done widi a view 
to prove an alibi and screen himself from a prosecution as 
an accomplice in the robbery. 

This will not do — It is an additional aggravation of the 
injury already sustained by my client — A man as innocent 
then, as he is proved to be now. 

These gentlemen distribute justice with a very unequal 
hand. Mr. Robert Ralston informed you of the attempt 
to rob the Bank in Lodge Alley, on the 5th of August and 
tells you that Smith came to him under great agitation and 
informed him that the Bank had been broken open and he 
was afraid had been robbed of property to a considerable 
amount, Mr. Ralston advised him to compose himself and 
act as became a man, but he did not think the a*gitation of 
Mr. Smith was a proof that he had been concerned in the 
affair. Mr. Annesley informs you that Cunningham ap- 
peared to be extremely agitated, also in the morning when 
it was discovered that the Bank had been actually robbed, 
that he tore his hair and acted as if he was insane and said 
'he should be suspected mark his words " I shall be suspected" 
He was the porter of the bank and had been inside the build* 
ing: all night — This circumstance was one among others never 
disclosed to the Committee of the Legislature or to Judge 
Shippen. We have never heard of those words till this 
time. If this evidence had been disclosed in the habeas corpus 
the business would have taked a different course. The of- 
ficers of the- Bank appear agitated knowing their responsi- 
bility and fearing suspicion might alight upon them, but 
this is not considered as a mark of their guilt. Yet the 
moment Patrick Lyon shews any symptoms of agitation, it 
is considered as evidence of guilt in him. He sickens 
when he is told he may as well confess as they have full 
proof against Iiim, he turns alternative while and red though 
conscious of his own innocence, lest some wicVed and ma- 
licious Villain should for a bribe swear to an untruth — Is 
^his not natural — Thongh i.nnocence can never be ashamed, 
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yet it may blush on such a charge, made by such men as the 
President and Cashier of the Bank who you are informed 
are men of pure morals, one of them the enemy of vice in 
every shape, and of swearing, and lying in particular. Is this 
testimony to go before such a grave and sedate body, as the 
present court and jury ! And yet we have been told over and 
over again that the defendants want nothing but strict law. 

As I conceive the spirit of the Constitution and laws of 
the State, I would join issue, but not under their construc- 
tion of ei .her. 

[Here Mr. Dallas commented upon the testimony produ- 
ced on the part of the defendant which in strict law he deemed 
inadmisible, but as their counsel had threatened the plaintiff 
itith an appeal, if it was not received he had waved all ob- 
jection and the evidence was before thern^ For he had dc. 
termined that the case of his client should not be hung up 
for seven years longer. With respect to some testimony it 
was intended to produce for the plaintiff, it had been relin- 
quished on account of the unreasonable objections made to 
its being exhibited.] 

Confident in the independence and integrity of the present 
jury, they had determined to leave it to them to decide. 
The immaculate and dignified Bank of Pennsylvania, and 
the high minds of the honorable gentlemen who compose 
their counsel, and who I suppose act upon their instructions 
nia\ have all the benefit to which they are entitled in strict 
law, but we make no objections, convinced that whatever 
rule is laid down in respect to the evidence of their witnesses 
will be extended to the testimony given in behalf of the 
plaintiff. 

He wished to know what Mr. Lewis meant by the reference 
he had made to out-of-door rumors, was this adhering to the 
strict rules of practice. Mr. Lewis might agree upon the 
facts as they had been detailed in court, but he has no right 
to state out-of-door conversations as matters of fact. Does 
the gentleman mean to insinuate that overtures have been 
. made, it appeared to me that he did. If any thing of the 
kind has taken place, I never heard of the o^Ter, But I have 
no hesitation to say on the consideration of all the circum- 
stances of the case, it would have been more dignified for 
ihe institution to have come forward and made an offer tp 
the plaintiff, kno\ving as they did that he was an injured and 
innoceut man. 'I'hfv ought to have opened their mon^y.. 
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bags to iiim and let him compensate htmseTf-^this would 
have been the amende honorable, and the mantle of oblivion 
might have been thrown over their folly. /True repentance 
would have procured a pardon for thein unfounded and 
malicious prosecution of this innocent man- — ^but no, they 
compel us to struggle to the last, and whatever we may 
get will be forced out of them by a tedious suit at Law, and 
the verdict of this jury. 

But said Mr. Lewis, this suit was brought late, had the 
learned counsel have applied to either of his colleagues, or 
Mr. Stocker, or Mr. Fox, he might have learnt the cause. 
An action was brought a year before the present appears 
upon the docket— but owing to an error in the name of John 
Clement Stocker, it was abandoned and the present suit 
commenced; I think *creHhis every material fact stated by 
Mr. Condie in the opening has been fully proved to your 
satisfaction. I have extended my remarks on these points, 
not only on the ground of supporting the cause of Patrick 
Lyon, but, because I know and feel that on the decision of 
this case the life, liberty and property of every individual 
of the community are at stake. The high importance I 
attach to the present question will induce me to consider it 
further, in doing so, I shall make three enquiries, 

1st. Whether at any time there was probable cause for 
this prosecution, and if so, how long did it continue ? 

2d. Whether the present defendants instituted and pro- 
secuted this charge upon principles of public justice, or 
upon any improper or sinister motives. Your honors un- 
derstand me, when I speak of improper or sinister motives, 
I have allusion to its being calculated to shelter the officers 
of the bank from being responsible for their negligence, 
and not for the hope of pecuniary reward. 

3d. How we are to form a scale to graduate the damages 
done to the plaintiff m the pr-esent case. 

First, Was there probable cause for this prosecution 
and if so, how long did it continue ? In the outset of all 
arguments, it is necessary to define terms in order to pre- 
vent confusion of ideas or the niisapprehension of the 
parties — now what is probable cause? Every man of sense 
could t^ke its definition from a Dictionary, but no one will 
conceive it to be founded on jealousy or suspicion alone, 
the definition of Doctor Johnson, is, that it must be likely 
or having more cvidcnc' than the contrary, \v^ ilii»tratt s 
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this by citing R sentence from South. " That is accounted 
frobaile which has better arguments produceable for it than 
can be brought against it — This definition is as com'^lete 
as any I could olAain, for although I have searched I have 
not been able to find either at common law or in the ad« 
judications of admiralty cases, any thing that can be of use 
to the Court and Jury in deciding the point of probable 
cause in the present action — Nor have our adversaries at- 
tempted to shew any circumstances which rendered the 
charge against Patrick Lyon more probable that the argu- 
ments producible against it. But if there even had been 
probable cause [which I totally deny there ever was] how 
long on their own ground did that probable cause continue. 
Every man who does an injury to another does it at his 
own peril, this is the general rule it is founded on the rea- 
son of the case, and I agree with Mn Rawle, that the in- 
terests of the Society are to prevail over those of the in- 
dividual, and if a person steps forward institutes a prose- 
cuti6n against another for a crime against society, and it 
turns out afterwards that the accused is innocent, yet thj 
prosecutor shall not be called on to answer for instituting 
the prosecution, if there was probable cause for suspecting 
the party, but the gentlemen extend their arguments be: 
yond this point and contend that in no event are defendants 
liable under the present action. 

The exception does not embrace a cas^e wherein there 
was want of probable cause — or in which due diligence 
has not been used to ascertain the facts, due diligence had 
not been employtrd in the present case, as appears from the 
whole course of the testimony, of course the defendant^ 
are not entitled to the benefit of that plea. 

If there had originally, been probable cause to suspect 
Patrick Lyon, it must have been entirely removed when 
the discovery was made of the actual robbers, and the mo- . 
ney restored. In this preliminary matter, I have shown 
under all the circumstances of the case, there was origi- . 
nally no proofs furnished against the plaintiff that could 
give the least ground for probable cause to support the pro-* .; 
secution against him. Second, that the defendants neg- -. 
lecied to examine with clue diligence into all the circum- i 
stances of the < ase, and continued their prosecution after 5 
ihey knew him to be innocent and third that they perseye-i--* 
red in what thcv knew to be wrong from motives, of ^ 
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malice actuated by the malignant spirit of persecution, it 
must have been from a desire to screen themselves from that 
opprobrium which would necessarily follow on the proof of 
their carelessness and negligence in the execution of the 
duties they were employed to perform. 

I will now proceed to class the facts into five different pe. 
riods.^ 

1st. In reference to the period before and at the time of 
the robbery. 

2d. As to the state of the facts as they stood, at the 
first examination of Patrick Lyon before Mr Stocker* 

3d. I will consider the facts in relation to the second exa- 
mination, 

4th. Then as they stood at the time of the detection of 
Davis. 

And 5th. As they stood at the time of the prosecution 
and rejection of the Bill indictment in January 1799. 

The course I am pursuing, is that which duty compels mc 
to follow. What I do, I do without malice or ill wiU to the 
defendants ; but it is of importance to the case of LyoiL» 
that this jury should understand in what manner the biisi. 
ness of this Bank has been conducted. In shewing this, I 
•hall shew that there has been a systematic carelessness; 
which for a long period has exposed the vaults of that in- 
stitution to *the depredations of its inferior officers ; that 
by a continued carelessness the doors of the vaults 
have been neglected, by those in whose charge they were 
placed. I will not attempt to shew the motives or the end 
of those officers, who were intrusted with such an important 
charge ; as the wealth of that institution ; these must be 
inferred and understood from the facts : nor will I go so far 
as 1796, when the president, Mr. Barclay, fled from the di. 
rection. We have in evidence, that not six months before 
the robbery, whilst |he Bank was kept in Lodge. alley the 
front door was found open ajar ; the witness to this fact, is 
pne of the watchmen, he said he went to Cunningham who 
slept in the bank, and asked him if fhcdoor had been locked I 
he said yes, but the witness answered him— no, it \i^as not 
so-— he afterwards communicated this circumstance to Mr. 
Bkkham. This is a strange transaction, the in-door porter 
leaves the Bank door open, the watchmen discovers it on a 
jar^ and informs one of the directors, yet it does not appear 
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that any enquiry was set on foot, or any measurefi t&ken to 
prevent the like in future. 

Before we come to the 5th of August, when an attempt was 
made to rob the Bank, let us see how the keys were disposed 
of. The outer door is admitted to be in the hands of the 
porter, true, Mr. Annesley said the keys of the cash-vault 
were not, also left in possession of the porter, but he dpes 
not say they were not accessable to him. If you believe 
Coldwater's account of the disposition of the keyis, I believe 
every difficulty will vanish from your minds, as to the means 
by which the robbery was effected— You must believe him ; 
and his testimony is positive. . The porter had the keys of 
the cash-vault entrusted to him ; how did he know this ? 
he says in answer, I know they had the keys, because before 
either the Cashier or Teller came to the Bank in the ntidm- 
ing I have seen them bring out the books and the m6ney. 
Here Mr. Lewis wanted to shew that Coldwater was ihista- 
ken because it had been sworn that the books and the cash 
were kept in separate vaults. This might be so, and yet 
Coldwater might be perfectly correct, for the porters might 
have had the keys of both vaults. It would be less dange* 
rous to entrust them with the books of accounts than' the spe. 
cie. But it appeared in evidence that the Bank notes. wtre 
kept in a port folio, which in form and outside mat(6riab, 
may be considered, as a book, and this is sufieient to justify 
the witness in declaring that he had seen the porters bring 
out the books and the money. 

Let us now approach the attempt to rob the Bank on the 
5th of August, ir98. From the testimony of Mr. R. Raktoo, 
it appears that on the morning of that day he was informed 
that the Bank door had been found open by Potter, one of 
the porters, that the door of the cash-vault had been forced 
or wrenched two inches, or an inch and a half from the 
jamb, but the lock was unbroken; on entering the vault 
they found nothing had been taken away, and this .circum- 
stance put an end to all enquiry ; no questions were asked, 
as to the manner or mode employed to open the front door, 
however the lock was opened, and must have been opiened 
with either the true or a false key— the whole of the defence 
set up by the defendant's counsel, is a jingle of false keys 
and Patrick Lyon. Here was an opportunity of ascertaining ^ 
from Cunningham who had been trusted with the kejSf 
whethex the door had been opened by the ttue or a false 
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ifey, but no ^tiquity is made on that point. It appears from 
the Journal of the Assembly on the report of the committee, 
that on the night of the 4th August, some villains entered 
the Banking house* The committee must have obtained 
diis information from the officers of the institution, but 
they omitted to state to the committee how the Banking 
house had been entered ; if the lock had been forced it would 
have been reported, as in the next line they say an unsuccess* 
ful attempt had been made to force open the door of the 
cash vault, and to pick the lock of the iron chest used by 
the second teller — how did they know that an attempt had 
been made to pick the lock? — nothing has been given in 
evidence in this court, that such an attempt was ever made* 
^r* Ralston speaks only of the door of the cash-vault being 
forced. But these gentlemen who are so communicative to 
the committee, appear to be determined to introduce false 
keys ; for in a subsequent paragraph ihey insinuate that the 
^iubsequent robbery could not have been committed without 
, the privity of Patrick Lyon, the smith employed by them on 
the iron doors of the cash.vault. 

Kven here they have overshot their mark— although they 
introduce the idea of picks, they cannot suppose that Patrick 
Lyon had any thing to do with that attempt. They do not 
pretend PatrickJLyon knew any thing of their doors or chests, 
their locks and keys )vhile the bank continued in Lodge- 
alley. Patrick Lyon they tell ^ou was suspected because he 
had fitted the doors to the cash- vault after the Bank had been 
removed to Carpenter's-hall, but with all their extravagant 
suspicions of Patrick Lyon, they will not I presume go so 
far as to suspect him of opening the doors at the several 
times they were found open in Lodge-alley— no*, if they 
were not determined to be blind on the side of Cunningham, 
there was light enough thrown on that transaction to cause 
them to suspect Cunningham. And if there was theo suf- 
ficient ground of suspicion as to tlieir porter, has that ground 
been removed by any subsequent circumstance, were the 
locks on tl^ doors of Carpenter's-hall, the same as those 
used in Lodge-alley ; thenestimony of all the witnesses who 
speak of the fact, agree that the lock on the outer door of 
the Bank in Lodge-alley, the key of which was entrusted to 
the porters, was the lock which was put on the door of the 
cash. vault when the Bank was removed to (farpenter's.hall, 
it had keen some time laid by, says Mr. Robinson, but it 
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afterwards was put on the door of the book. vault in Lodge- 
alley; when the latches it contained being found inconvenient 
he took it t6 Lyon to have them taken out. This corresponds 
with the testimony of Mr. Fox who worked for Mr. Lyon 
in 1795-6 and 7, " that in the summer of 1797 Mr. Robinson 
employed Lyon to make two iron doors for the book- vault in 
the bank in Lodge.alley, and Robinson proposed putting on 
two old locks, to which Lyon objected, as the locks were 
insufficient; one of those locks belonged to an old room 
door, the other had a brass bolt— -the witness did not think 
them to be safe, and he is certain he could have got ready 
made keys at any of the ironmongers to open them.'' 

This is furthf r confirmed by. the testimony of Mr Garret- 
son, who says that Lyon fo,und fault with the lack, Robinson 
had just brought in, when he was fixing an iron door that was 
going to be hung; Robinson said it was the best he could get 
in Piiiladelphia, yet Lyon still insisted it was not good enough 
for a Bank door. Mr. Churchman however says that Mrf 
Lyon declared the locks to be the patent spring and tumbler 
locks which no man in America could pick, but he is so con- 
fused that it is better to take the testimony of those who 
were more acquainted with the business. Am I correct in 
the history of these locks ? I have not recurred to the testi- 
mony, but if there is any doubt I will do it»« 

I will now transfer the attention of the court from the 
scepe in Lodge-alley, to that in Carpenter's- hali: but before 
I pourtray it at length I will mention an incident altogether 
isolated; the counsel examined Mr. Robinson as to a 
conversation between him and Cunningham — who asked 
him if he knew where Patrick Lyon's shop was, and whether 
he knew what vaults the doors were for ? He thought he 
told Cunningham that Lyon's shop was in Lombard street, 
but being desired to recollect, whether he told Cunningham 
or Cunningham told him, he answered it was either the one 
or the other. What bearing has this on the present case ? 
If indeed they had gone further, and shewn that there was 
an intimacy between Patrick Lyon and Cunningham, or that 
the latter had been seen at Lyofc's shop, the tircumstance 
might have been bolstered up into the appearance of some- 
thing — but standing unconnected with that question; how -j 
can it relate to the present cause. 

Mr. Rawle, in his opening asljonished me, when he. 
^^id the doors were in Patrick Lyon's possession an unniJ 
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cessary length' of time, and that he said appeared to be for 
the iciigi.i ojf three days, for the purpose oi dumg ui^ work 
on tneiu that was required. I will not say what weigiic the 
tescimony ot Mr. Wheeler might de'serve on the time neces- 
sary to perform the smith's work ordered to be done, in 
altering and fitting the two doors: but if Mr. Robinson could 
do it ail in the time he mentioned I should think him not 
only an expert mechanic, but an excellent magician — how- 
ever let us enquire truly as to the time the doors were at 
Lyon*s snop. They were taken there on Thursday afcer- 
nooa— >j^yon and Kobinson examined tnem during tnai after- 
noon, and had to take measure of the staples and hinges, the 
alterations of the locks, &c. the fitting of hooks to the old 
eyes in the wall — Robinson calls upon him on Friday after- 
noon, finds him at work upon the doors, but does not tnmk 
^yon had got as far as was expected, and told him if he 
expected to do the bank work, he must be moi)^ puncii^. 
Lyon does not court the emplo> ment. At this visit Robinson 
was accompanied by his friend Davis, he called agam the 
next morning, and finds Lyon busy on the doors, he does not 
discover the locks lying loose or taken apart ; which the 
counsel at one moment insinuated might be th» case, hut 
that must be considered very unlikely,, as Lyon worked then 
and does still constantly in the view of the public ; his shop 
door is open during working hours. The doors were returned 
on Saturday afternoon in time to have one or both of them 
hung — so that in fact Lyon had them in his shop oi||^ tw;o 
days, the half of Thursday when they were received seems 
to have been employed in ascertaiiling what work was to be 
done, and how it was ^ be performed. 

Now if the President of a Bank shall say that the work 
for the institution has been delayed half a day more or less, 
thp Mechanics of Pennsylvania, hold their liberties, cha- 
racter, property and lives, on a most precarious tenure, 
on the opinion of a man who knows nothing of their bu- 
siness. If any mt^chanic shall keep a job half a day longer 
than was expected, every other Bank, may, with equal pro- 
priety, bring a similar suit on the like accident— -and if every 
Bank has this right, so has every other employer. 

But Mr. Fox never attempted, I presume, to be a 
judge of the quantity of this kind of work which Patrick 
L,yon could do in a given time ; he must, it is presumed 
have taken it from Mr. Robinson ; and Mr. Robinson says 
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deposed in these porters, there was no teller, but Mr* An» 
luesly, at the time, and he was at a distance from the vault, 
jbd he cannot say that he ssiw either the outside or inner 
door qf the cash vault locked ; Mr. Smith, the cashier, also 
.appears to have had perfect confidence in Cunninghaih. Now 
combining these circumstances, the probability is, that Cun. 
ningham deposited the money and the teller's box in the cash 
vault, put the doors to, but purposely omitted locking them* 
I did ask Mr. Annesley, expressly, who locked the^ doors? 
he replied he could not telL I asked him whether the inner 
door was locked in the morning ? He said the-inner door 
was opened by Cunningham, but he cannot say whether he 
unlocked it or not. Now, if you suppose with me, that 
Cunningham had purposely omitted to lock the doors, 
having such a fair opportunity of leaving them open he 
Could admit his accomplice Davis, as he slept in the bank ; 
either before the watchmen took their stand in the evening, 
or^in the morning after they had left it, that the whole 
contents of the teller's box were already prepared by 
Cunningham to be given to Davis, who went out with it 
leaving the back door open after him, "^nd in the condition 
it was discovered at six o'clock on Sunday morning, by Mn 
Annesley. 

The whole of this translation is perfecdy reconciled by 
admitting that the porter^ as usual, deposited the mony in the 
cash vault; that he only affected to lock the doors, but did not 
lock them at all. Then why not suspect the porter? Why 
not enquire, of him as to the robbery? Was he totally 
unsuspected! Had not Mr. Beakham notice given him of 
the bank door being left open, or closed .to by a stick of 
' wood set against it in Lodge-aUey. 

Judge Yates, that was after the robbery. • 

Dallas— no-^x-it was after the robbery that Coldwater. 
mentioned it, but the fact was that the door had been left on 
jar, six months before, and ought to have been known by the 
officers of the bank, as well as^ the attempt to force the door 
of the cash vault in Lodge.alley. 

Suppose again that Smith or Cunningham, actually locked 
the doors of the cash vault on Saturday afternoon ; I ask 
what became of the keys ? Annesley says one Was brought 
by Smith to him, whilst in the bank, the other Smith put in 
his pocket. This they consider as v^ry iniportant testimony 
to shew that Cunningham did not use the true keys. I ihink 
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it should be considered equally importaiit to satisfy the jury 
where the trae keys were on Saturday night and Sunday morn- ' 
ing. Anneslcy said his key was hung up in his parlor, but did it 
ytmain there^ or was his parlor inaccessable ? Wa& not it 
natural for Smith when he came to the bank in the afternoon 
of Sunday and found the doors unlocked, to have produced 
his key and ask Annesley to produce his likewise I Yet not 
a syllable of the kind was uttered when they came to the 
bank together* You hear nothing from Annesley about 
Smith, taking his key out of his pocket on Sunday, though 
he was very particular in stating, that he put it into his pocket 
on Saturday afternoon* 

Where was Smith's key the whole day ? Was it in his 

Socket or was it hung up in his parlor like Annesley's ? Or 
ad his confidential porter, Cunningham, it in his possession f 
Or had Davis, his companion and bank lounger, no access to 
it ? These ideas never occur to those, to whom they ought 
naturally to have presented themselves. They now think 
of nothing but of Patrick Lyon — false* keys and Patrick 
Lyon — but before I have done you will perceive that the 
true keys and official negligence ought to be the burthen of 
the song. 

Annesley says nothing of his key till Sunday afternoon 
and then he does not tell us that he even found it hanging 
up in the same place he had left it-— neglect of keys ! Open 
doors time after time! Confidence in porters! Non-per- 
formance of duty ! What do you now think of this part of 
the case? 

tlnnesley says he found the back door open, and that it 
must have been opened from the inside* Well what does 

' he then do ? He leaves the treasure in the h^ds of Cunnings 
ham, whilst he goes in search of Smith, in which search he 
had been misdirected by Cunningham— we hear nothing of 
the. kej's yet, the doors are still left open, and though we are 
told that the gold and notes contained in the teller's box was 
gone yet all the treasure was not gone, now what was to 
prevent a second robbery* A more extraordinary circum- 
stance never did occur!! And what comes of it? A charge 
against Lyon, and an approbation of Cunningham— -*straitge 
perv«frsion of common sense ! but we shall shew this mad- 
ness had a meaning. 

I infer that as Smiih.did not produce his key, he had it not, 

, he had left it with Cunningham, or it had been taken from 

T 
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him without his consent by his friend and companion Davis, 
who was in the habit of visiting and dining with him ; that 
Annesley's key had also been procured by Cunningham, 
who had the robbery in his head, knew the house, and prot 
bably the place where the key usually hung in the parlour, for 
he had often brought the keys down in a morning to open 
the vaults when the business of the institution was to com- 
mence — he might have watched an opportunity, first of 
taking it, and then when Annesley went after Smith he might 
have returned it to the place he took it from* 

But why go to this mode of reasoning, we have a nearer 
cut in the testimony of William Fox, we discovered, that 
the locks used by this bank were of such imperfect construc- 
tion, that they might be easily opened, he tells you, that 
while he worked for Patrick Lyon, they made two iro» 
doors for the book-vault, that Lyon objected to putting on 
the locks that were sent him, because they were insecure, 
and desired Robinson the carpenter to inform the president, 
that it was certain, that any man might get ready made keya- 
at Richards', or any other ironmongers to open them. Now, 
it was only necessary for the porter to have had possession 
of Mr. Smith's key at any period for an half hour, to have 
gone to any ironmongers shop and bought its fellow, he 
might have had the opportunity of obtaining the key of the 
second door, and in the same way obtain its fellow likewise* 
When has it been said, that the bank was opened by exter- 
nal violence ? Never ! I will not calculate on the testimony 
of Coldwater, though I think he is very clear, and greatly jt©, 
be relied on, but it appears from the testimony of oth^, 
particularly of Mr. Ralston, that the attempt to rob the bank 
in Lodge- Alley, was from the inside, so it was in the actual 
robbery, Cunningham was in the inside, he had either left 
the vault doors open when he pretended to lock them, or he 
had opened them with Smith's key, which he had in his 
possession, and with Annesley's, which he had purloined ; - 
or he had previously procured from the ironmongers, keys 
belonging to other locks of the same construction. For keys, 
he had none from Patrick Lyon. — Neither is there any dif- 
ficulty in letting his accomplice into the bank before the 
watch was set, nor of letting him out when they have re- 
tired— Annesley comes down finds the door open, calls down " 
Cunningham, who appears almost frantic, and declares that J 
be shall be suspected. He who had left the doors open before : ,1 



i 



v*.r. 



( W ). 

lie who had left the doois open now, and declares he shall 
be suspected ; if I understand human nature, ihis man plain- 
ly told the officers of the bank probe me I am suspected, and 
you will get the information — ^but no ! every circumstance 
was overlooked and why.— Never let the public think, but 
that the robbery was perpetrated otherwise, than by false 
keys obtained from Patrick Lyon : never let it be thought, 
that any person connected with the institution was guilty ; we 
are all parties, whether president, cashier, teller or porter, 
we are all confidential persons employed by the institution. 
Annesley and Smith may say we had the keys of the vault, 
but you Cunninjgham was in possession of the bank, let it 

^ot be thought that any of us neglected our duty. — To keep 
up the farce, a warrant is obtained from alderman Jennings, 
for the apprehension of Lyon, and Cunningham makes a still 
greater dupe of Mr. Annesley ; what power of deception 
did Cunningham possess to prevent the operation of common 
sense ? they saw what was done, they heard what was 

/ said, but they neither heard nor saw what was evidently op- 
on the surface, the magic jingle of false keys and Patrick 
Lyon operate even at this day, to obnumberate the senses of 

.this court and jury ! certainly in the opinion of the defen- 
dants counsel ! or they would not dwell on the unfounded 
suggestions of false keys and Patrick Lyon ! 

The principle aflfair of the Officers of the bank at length 
arrives ; now the definitive step is to be taken ; the officers 
of the bank are at risk, they are at risk, for their negligence ! 

^ not for mere negligence ! but for gross negligence ! I will 
not say for their participation, yet if suspicion is attached to 
my client, they themselves are to be more suspected : false 
keys and Patrick Lyon — what ? true keys and Jonathan 
Smith ! the latter we know existed and were in his hands ; • 
the existence of the former cannot be proven here, nor never 
will, even at that great day in which we are to answer for all 
tlfe deeds we have done on earth. — But, what has become of 
the real keys? that of Mr. Smich has never been accounted 
for up to the present day; it has never been produced, even, 
to the officers of the institution ; Annesley^s key was not ac- 
counted for, till Sunday afternoon — yet these gentlemen 
guardians, of the public property, guardians, of the proper- 
ty of the stock-holdelrs, talk of their proceedings against my 
client as founded in the pursuit of public justice ! — does not 
public justice cry aloud for them, to account for their negli. 
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gencc and misconduct ? Cunningham was not examined at 
aJl ! yet it was evident the robbery was committed from the 
inside, and he alone lodged inside.— -The watchm&n were 
suspected who were on the outside. — What, a shameful and 
base mode of selecting victims ! Cunningham, who lodges in 
the bank, is not inquired of, while the porters are outside, 
and not all the time on the watch, (that be'^ng set in, the even- 
ing and taken oiF in the morning,) are to be threatened with 
a prosecution, for circulmstances of which they knew nothing. 
In all cases they turn their faces averse from Cunningham, 
bat towards Patrick Lyon their eyes are constantly directed. 
The president takes out a warrant against Patrick Lyon, but 
he cannot find in his heart to distrust Cunningham. 

It is really an extraordinary thing, that without a sin. 
gle fact in his possesion, he should continue to pursue the 
innocent, while he lets the guilty escape unnoticed — that the 
stock.holders should be the dupes of such conduct, that the 
state legislature sustains the imposition may be considered a 
public calamity. — Gross negligence in a fiscal office, is good 
ground for a removal, it can never jre commend to a re-elec- 
tion. — I impute no motives to those gentlemen, who are de- 
fendants in the present action, other than is injoined on me 
by the duty I owe my client Patrick Lyon. I believe, when 
we come to that ground, and we shall come to it by and bye, 
that the carelessness of the bank officer, was a more power- 
ful motive in their minds, than any suspicion of his guilt, on 
account of his being an ingenious smith. In order to dis- 
guise the apprehensions they entertained at that time, Mr. 
Annesley tells a curious stor^^, about his going with Cun- 
ningham in search of Patrick Lyon's shop, they went to his 
house also, and found it thus, they discovered a cobweb in 
the key-hole, and a neighbour of Lyon'ls told them that he 
had been gone a fortnight : tliis being true, they must have 
known, that he was not in town at the time when the robberv 
was committed ; yet the defendants counsel have declared 
that this was a contrivance to avoid suspicion, the witness 
told you that he heard three men in conversation, one of 
whom, said that he had seen Patrick Lyon, in town the day 
before. I asked him his name, he answered, it was John 
Boyd a bricklayer, who lived in Southwark ; the next day Sep. 
tember the fourth, the proclamation was issued, hfikt go- 
vernment ; at a time like this, is it at all extrr. ordinary, that 
people should hold conversation at the corner of the streets .' 
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of a robbery so flagrant, ' sure, there is nothing extraordi- 
nary in that ! but I will tell you something that is extraordi- 
nar}' ; after the witness had been informed who Boyd was, 
that he should go on a fruitless errand, ifi search of a man 
of straw, when the real man could be found at hand ; look at 
the conduct of Lyon, was it necessary to seek for him through 
these avenues ? surely' not, for no sooner was he made ac- 
quainted wiiii this fusSy than he immediately returned to 
Philadelphia, and surrendered himself to the first magistrate, 
with whom he was acquainted, the defendant Stocker. I 
will skip over all that part of the testimony which goes to 
prove that Mr. J. Boyd, the only bricklayer of that name, 
who resides in Southwark, knew nothing of the matter; what 
was intended bv this storv is difficult to understand, it is the 
tittle tattle of a stranger, was it of real importance? — Why 
was not the stranger produced here ? — When I hear of the 
defendants' counsel asking for strict law, I wonder why they 
have not confined themselves to strict evidence, shall we 
mete to them out of their own measure, and set aside their 
testimony as well as their argument : — They prove, that 
Lyon was out of town, some time before the robbery ; they 
say that he absented himself to avoid suspicion, and yet his 
friend Lace, voluntarily informs the high constable, that he is 
down at Lewistown, and says, if Lyon thought himself sus- 
pected, he knew he would return immediately. 

Cave told Smith the same, that Lyon would comeback if 
he heard he was suspected, for he was an honest and indus- 
trious man. S|;nith, said at that time, that Lyon was certain- 
ly the robber, nor did they look to Cunningham till seven 
days after. — I don't say, that the bank acted impropeVly in 
looking after Lyon — ^no. They were right in examining in- 
to the conduct of every person they employed ; but why so 
blind to tlieir own porter and their own friends ? Why was 
not an inquiry instituted as to the conduct of Mr. Robinson, 
their carpenter ? He took the doors of the cash- vault or 
book-vault, orwhatever vault they belonged to, he knew their 
destination, Lyon new nothing about it. He bought one of 
the locks of Mr. Simmons, he brought the other to have the 
latches taken out, he kept company with the robber Davis ; 
. yet he was not suspected ! no, their eyes were directed solely 
to PatRck Lyon : I do not mean to impeach Mr* Robinson, 
or say that he was concerned in the robber}', but I question 
these gentlemen, why not direct their enquiry to these men 
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even in preference of looking towards Lyon ? Here the way . 
laid open, was strait before them, and here they might have 
overtaken the plunderer. Why then pursue Patrick Lyon 
in a bye.path f Did they send a search warrant after Davis ? 
He was the respected friend of the cashier. Did they send 
a search warrant after Cunningham? No. He was their 
confidant. Did they send a search warrant after Robinson i 
No. He had their entire confidence. But Patrick Lvon 
possessed superior abilities ; hence' he became their victim. 
And how did they pursue him ? They ask strict laws ; in 
strictness of law, they persecuted, not prosecuted him. Was 
there any oath I Did they dare to put their suspicions on 
that record ? No. No oath was ever taken until he ap- 
peared before judge Shippen on the habeas corpus — neither 
when he was before alderman Stocker, on his first or second 
examination, do we hear of any oath. Let me correct my- 
self : nor when he was before judge Shippen, nor when he 
was before this court, nor until this trial, have we heard that 
the original warrant was issued, contrary k> law, and without 
an affidavit to support it. 

I leave this point, with saying, that their suspicion of the 
persons concerned in the robbery, namely, their own porter, 
ought either to have preceded or been co-eval with the rob- 
bery. Whether precedent or co-eval, the enquiry ought to 
have been directed to their own officers ; unless the president 
and cashier meant to cover and secrete themselves in the 
dust they raised by hollowing in the whole country to join 
in the pursuit of the Lyon. 

They have brought forward something from Hiliaiy Ba- 
ker, which by the bye, was altogether unnecessary ; for he 
possessed no official information ; it contains nothing but 
threatenings against the poor watchmen, all of which ended 
in fums^ But did Mr. Fox or any of the officevs tell their 
story before judge Shippen ? I cannot say that they did ; 
yet they are honorable men, all honorable. They ask strict 
law. Nownotice the language of the law — the suppression 
of a fact is equivalent to a falsehood. 

When they talk of the decisions of judge. Shippen, and, 
this court, they ought to remember, that they never told- 
the whole truth. O, fie, fie upon them !-^I beg you to at- 
tend to this ; they never produce the examination or Davis 
at either of those periods, nor have they produced it now. 
1(1 their communication to the legislature, they spoke of it— 
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in what way they best know ; they have never mentioned 
their suspicions, but as it respects Patrick Lyon^ whom they 
had no right to suspect ; nothing ever appears to have occu- 
pied their minds but false keys and Patrick Lyon. 

Will they tell me why they did not examine Cunningham? 
He survived some days after the robbery ; he had shown so 
many circumstances of suspicion by an aifected agitation ; 
by preparing pistols, in order to secure the stable door, after 
the horse mas stolen. Upon this conduct again I exclaim-— 
O fie, fie ! Argument will be thrown away ; there is not a 
member of the court, or the jury, or aby.stander,but would 
think I was attempting to illumine a sun beam. 

I would wish to stop, for I believe I have demonstrated 
the futility of the defence, which has been set up ; I feel my- 
self exhausted, and if it is not pressing upon the court to de- 
cide this evening, I would ask their indulgence to proceed 
to-morrow. 'Then I will proceed to discuss the doctrine 
which our adversaries laid down as to probable cause. 

The tourt consulted for a moment, and agreed to adjourn 
over till to. morrow* 

Wednesday, Dec. 18^ 1805. 

Mr. Dallas, in continuation. 

While the bank of Pennsylvania amuses the public, with 
the jingle of false keys ; Patrick Lyon arrives at South- 
wark, and surrenders himself to alderman Stocker. If this 
is not an extraordinary circumstance, it is however conclu. 
'sive, that Patrick Lyon had no concern in the robbery ; nor 
did the officers of the bank,^at that time, believe that false 
keys existed. If they believed that the vault doors were 
opened by false keys, I will ask them, why they suffered the 
same locks to remain upon the doors, as they might at any 
subsequent period be opened again with the false kej s; for 
they do not pretend that they were so fortunate as to obtain 
possession of them from Davis, or by their search at Cun. 
ningham's. It appears that they did not take off the locks 
even for examination, till the 9th of November, when Mr. 
Wheeler e^samined them, and replaced them on the same 
doors ; and it does not appear that the same locks were re* 
moved at all while the bank remained at Csyipenter's hall ; 
and for any thing .we know to the contrary, the same doors 
and locks were placed on the cash vanlt at their new l)nild- 
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ing in Second. street, and if Patrick Lyon ever made falde 
keys to those Ujcks, for all they appear to know to the con. 
trary, they may still be in his possession, and may hereafter 
become the means of another robbery. This must appear 
» to every candid mind as a conclusive proof, that the officers 
of the bank do not believe that the doors of the cash vault 
were opened by false keys. 

We will proceed now to the second period. Cave, who 
had been a watchman at the bank, told Smith on Thursday, 
that he believed Lyon to be an honest and industrious man, 
that he was gone to Cape Henlopen, and he was confident he 
would return immediately, on hearing he was suspected. 
Mr. Lace also told Haines the constable, where Lyon was 
gone. Haines pretended that he wanted Lyon to do a job of 
work for him, and afterwards when he found out that Haines 
was a constable, and that Lyon was suspected of the robbery, 
Lace told him if he had stated that to be his business, he 
might have had Lyon in town by this time. Lace ofiFered 
himself to go and take Lyon, if he was empowered; for so 
certain was he that Lyon was innocent, that he-would surren- 
der himself to a child. Nor was Mr. Lace mistaken in this 
opinion. The first intimation Lyon had that he was suspect- 
ed of L^eing concerned in the robbery, was from Mr. and 
Mrs. Hunter ; whereupon he sets off immediately for Phila- 
delphia, and trudges on foot from Wilmington to Southwark. 
With little money for his expences, and with great fatigue 
both of body and mind, he surrenders himself to Mr. Stock- 
er in Southwark, and relates the story of his interview with 
Mr. and Mrs. Hunter, and all the circumstances which led 
to it, as well as those that succeeded, to the time he appeared * 
before Mr. Stocker. You find his narration in part supported 
by Mr. Lace ; if there is a mistake in any part, the bank has 
had sufficient time (and I have no doubt but sufficient dispo. 
sition) to have exposed it. Tiiat not having been any, justi- 
fies a belief that it was not in their power ; and we are to 
take his statement as perfect throughout. It shows that he 
acted in thf spirit of conscious innocence, for he set off im- 
mediately for Philadelphia; but, says Mr. IngersoU, the 
summons that told him of the robbery, told him also of the 
death of Cunningham, who might have been a witness against 
him. I do no^believe, that that gentleman uttered this ex. 
pression as the dictate of his heart; it must have been in 
consequence of the instructions of his employers, and dfc- 
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tated by the same spirit of malevolence, which has dictated 
the whole of this prosecution— it is exp'ostfacto^-^w, is a trick 
of cousel to mislead* Cunningham lived five days after the 
robbery, which brings us down to the 6ih of September j but 
he had not been suspected until the 12th, when the search 
warrant was issued ; he was left in possession of the treasure 
after the robbery, and retained the confideq^^e of the institu^ 
tion. What then had the. public to attract their attention to 
him? To them he was no object of enquiry. Why then 
should the fact of his death be incorporated with the report 
of the robbery, when no person suspected him to be concerned 
with it ? But if Mr. and Mrs. Hunter mentioned, or even 
knew of the death of Cunningham, why have they not 
brought him or her here ; they are within the reach of the 
defendants ; the process of the court would compel their at- 
tendance. Then the rule of evidence applies, that if the par- 
ties decline to produce the best evidence the nature of the 
case affords, when in their power, they shall not be allowed 
to support themselves on inferior testimony, much less to 
make testimony by drawing it from inferences. 

The voluntary surrender of Lyon is -a mark of conscious 
innocence;, but the prosecution of him without probable 
cause, and even against acknowledged facts, is a strong mark 
of malice ; by .which the defendants have rendered them- 
selves liable to make an atonement to the plaintiff in da-' 
mages ; and I claim from this jury the same quantum, that 
every individual of them would think himself entitled to^ if 
he had suffered a similar persecution. 

Mr. Stocker is said to have beeqj||n acquaintance of Ly- 
on's, and at first to be favorably deposed towards iiim; sup- 
pose it to have been so ; what but the malicious and hostile 
spirit of the officers of the bank induced him to alter his eon- 
duct ? Could alderman Stocker, director Stocker, after hav- 
ing a full comiiiunication made to him of all the circuitistances 
of Lyon's return from Lewistown— after Lyon's leaving 
Mr. StockerV^ouse, to lodge at a tavern, and his return in 
the morning— could he conceive Lyon to be eithelp a princi- , 
pal or accompliccLin the robbery ?— If Mr. Stocker thought 
there was'probable cause, or any ground to suspect Lyon, he 
would have had him confined tlie first evening, and not have 
permitted him to go at lar^e for the night. Next morning, 
when Lyon repaired to the house of Mr. Stocker, he found 
Mn Stocker had gone for Messrs. Fox and Smith ; they 
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caAie back together, and brought another magistrate with 
them ; they found Lyon waiting for them. Here was an 
array against an individual, without a friend or counsel-— it 
must have appalled even an innocent man* I know not the 
strength of Lyon's nerves, but I do not wonder at his being 
thrown into some confusion ; he would naturally feel the 
delicacy of his situation, and conceive them all allied against 
him, if only to screen themselves. He might fairly reason 
thus : Although I am innocent, yet I cannot alone guard 
against their formidable contrivances.— -They make him 
tremble by uttering what he knew to be great falsehoods ; 
they tell him they can prove him to have been in PhiladeU 
phia the day before the robbery ; that they have full proof 
of his being concerned, and he might as well confess. Un« 
der these charges and assurances, and considering the situa- 
tion of Patrick Lyon, exhausted after a long journey by fa- 
tigue, and in want of sustenance, without rest Or sleep to 
restore his faculties, he becomes pale and requests a glass of 
water ; they give him a little wine and water, and then they 
proceed in his examination. They have talked to you here 
of Lyon's examination, but such of you gendemen as are ac 
quainted with proceedings before magistrates, know, that all 
the conversations which take place there, are not reduced to 
writing. Do you believe that during an examination which 
lasted the whole morning, that the whole of it is reduced to 
the compass of this half sheet of paper ? [producing fe.] Yet it 
is said, that his turning pale and appearing agitated, was a 
mark of his guilt, and Mr. Wharton said h was a proof, 
and it was strengthened4>y his firm denial of his being con* 
cerned in the robbery, and^of his constant assertion that he 
was innocent. These were facta, in Mr. Wharton's judgment^ 
that authorised his commitment. Sincerity of opinion, or 
that he sincerely believed Lyon was guilty, is not the criterioo. 
on which this action must be defended ! No— it must be 
probable cause. A man may believe the most absurd thingi^ 
in the world, but where is the reason for it? The rea80^ in 
a court of law must bear up that belief; the sincerity of the 
opinion on the part of Mr. Wharton, and adopted by Mr« 
Stocker, is no proof that the opinion is correct. 

Judge Yates. In Term Reports, 545, Sutton venus 
Johnson, that opinion is explained. . 

Dallas. Yes sir, but many a well grown child has been 
made to l^lieve, that the moon is made of green cheese ; that 
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m not a proof that it is made of the curd of miik, or the juice 
of herbs, nor does it shew that there is any probable ground 
for the belief. 

There is an extraordinary use made of this examination 
before Stocker. Lyon is laid on the bed of Procustus ; if he 
is too long, he is to be lopp'd j if he is too short, he is to be 
stretched : on the first examination, he appeared to them to 
be too short— he did not enter sufficiently into detail ; on the 
second examination, he entered into a too diminutive detail, 
therefore he was too long. In the first he does not mention 
the conversation that passed between him and Robinson, in 
the presence of Davis, at Market-street ferry, and therefore 
he was deficient. On the second examination, when he does 
mention that circumstance, he exceeds their wishes. Mr. 
Fox says that Robinson is a good man, and Davis is an ami. 
able one- Had Lyon disclosed this circumstance on his first 
examination, it would, no doubt, have been in the same man- 
ner that it was on the second ; but I think it is probable it 
AVas alluded to on the first examination — and although we 
were not at liberty to produce testimony on that point, be- 
cause it would not be legal testirnony— for { find in Lyon's 
narrative, that he had aaked of Mr. Hunter, whether Robin, 
son was suspected— *this is external evidence to me, that he 
made some allusion to Robinson and Davis, when he was 
first before alderman Stocker|t. 

There is also some internal evidence, that Lyon was not 
concerned in the robbery. The bank lost at that time up- 
wards of 160,000 dollars ; Lyon had not received any part 
of this sum—- 'Otherwise he would not have been obliged to 
pledge his watch, for the mere expences of his journey from 
Lewistown to Philadelphia. Now if he did not pledge that 
watch for such a purpose as he told them he did, they could, 
by this time, have proved it. Why has not this strong cir* 
cumstance made some impression on their minds ? It is 
strange that in the plund,er of a bank of so* large a sum of 
money, he should not have received some part, if he was 
the principal instrument of effecting it. Davis had the mo- 
ney, and the principal part was recovered from him by the 
bank. Lyon, who never saw Davis in his life but in company 
with Robinson, is suspected, while his daily companion Ro- 
binson, is deemed an honest man. 

They do not pretend to connect Cunningham and Lyon, 
nor Davis and Lyon ; but cni hono^vrhhowi this, Avhv should 
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Lyon be suspected of making false keys ? Should he run 
all the risk, by placing himself in their power without pro- 
viding some security for the receipt of his share ? Should 
he leave the work to be accomplished by them, while he 
went away ^ Does this comport with what they say of his 
good sense and understanding ? No. I see in it nothing 
but a mark of his innocence. 

If the enquiry had been instituted into all the circum- 
stances of the case, the sincerity of the opinions of Mr. 
Wharton and Mr. Stocker, might have been tested in twen- 
ty.four hours ; and that it was not done, is fi mark of gross 
negligence ; and could only be inspired by the malevolent 
spirit I have so often mentioned as actuating them. 

Well, they contrived after this, to induce the legislature to 
say, that they used unceasing diligence in searching into this 
aflfair : if they did not do so, they were guilty of an imposi. 
tion ; and they must not now be permitted to take advan- 
tage of their own wrong. At this moment, their story of 
hunting of Boyd at West- Chester, to give the proof of what , 
they had heard through Annesley, of the tittle-tattle at the 
comer of a street, will pass for nothing ; as it is proved by 
the testimony of Lace, that he had told their agent Haines, 
that Lyon was 150 miles off at the time. It cannot be urged . 
as an excuse for the negligence of the officers of the bank- 
But the disclosure of Davis o^ght to have put the question 
at rest. The moment that was made, if ever a probable 
cause existed to suspect Lyon, that moment it was annihi- 
lated ; all idea of his participation in the robbery was at an 
end. What, was Wharton's advice still to be pursued— 
which had been adopted by Stocker, because Lyon had 
turned pale ? No. But they talk of allowing Lyon to give 
bail to the amount of the whole property stolen. Is it pos. 
, sible — does any man think that such bail could be obtained I 
I venture to say, that neither Patrick Lyon, nor any other 
man in Philadelphia, under sinsilar circumstances, could 
obtain bail to that amount — the bail proposed was enor- 
mous ; and our constitution declares that excessive bail 
shall not be exacted. What but malice could actuate any 
Than to demand such excessive bail, in the face of a consti- 
tutional injunction to the contrary' ? If at any one epocha of 
this transaction, there should have been considered that 
there was probable cause to suspect Patrick Lyon, (which I* 
deny,) that period elapsed on 'the discovery of the robbers. 
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Bavis and Cunningham, and their being re^possessed cf the 
money. 

The provisions of our constitution are not to be violated 
with impunity. Hence a habeas corpus was sued out for 
Lyon's appearance before judge Shippen. When the enor- 
mity of the bail was made known to him, he reduced it to 
6000 dollars. Was this the exercise of his free judgment ? 
Was it to serve Lyon, and not to destroy him ? — or was it 
-to shelter the officers of the bank from a prosecution by the 
plainti£f for damages, on their proceeding without probable 
cause against him I Was it not exacted by the bank officers 
in order to continue him in jail, where the fever then taged, 
in hopes that it might destroy him, and then fix upon him 
their trumpM-up story of the fabrication of false keys, and' 
under that, effect an escape themselves, from the suspicion 
of extreme negligence in performing the duties of their 
office ? The whole proceeding appears to me to be not only 
malicious, but extremely cruel — for which the laws of this 
country afford no adequate punishment. 

They ask bail to the amount of 160,000 dollars. From 
whom \ From a poor, though honest and industrious me- 
chanic ! For want of this bail, they send him to jail ; where 
he remains from the 2 1st of September, '98, to the 14th of 
December ; during which time the principal is taken, and 
they obtain from him their money. Ke is thereupon suffered 
to go at large, while the accomplice, as they call him^ is con- 
fined in a cell— cruelly, most cruelly treated. I will not en- 
ter into the transactions at the jail, in this part of my argu- 
ment ; but perhaps I may notice it when I come to speak of 
the quantum of damage to which I think my client entitled.. 
Who has he to contend with whilst confined in his solitary 
cell ? His sufferings call up all his feelings ; he reflects j he 
suspects Robinson and Davis ; on the latter his suspicions 
are well placed — but what did he dare to do ? Robinson 
was interested to secure the patronage of the bank, whilst it 
was in contemplation to erect their superb building in Se- 
cond-street, by which he would make his fortune.. Yet still 
the probability is, that in the conversations which took place 
before Stocker, that there was an application to the conver- 
sation which took place at Market-street ferry ; but I do not 
contend that any thing more than a slight intimation was 
given ; for mi honest man, in the situation of Lyon, siifl'er- 
ing under a slight suspicion^ if any at all, would not^on'slight 
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grounds, expose a man so respectable as- Robinson, the pTw-« 
cipal workman at the bank. Of Davis he knew nothing; 
hut, nevertheless, he was familiar at the bank, an acquaint- 
ance of the cashier's, and an intimate of Robinson's, it wouldL 
not be surprising if he would be altogether silent with re- 
fipect to those men, for when he did mention them, Mr. 
Fox told him to be cautious in what he said, for Robinson 
was a man of character, and the stranger Davis equally so* 
Nothing happened from the 21st of September till the 20th 
of October to Lyon, who was immured in solitary confine- 
ment, where he was left to his reflections. Innocent him. 
selft he looks around with caution, before he would venture 
to put othes in possession of the opinion he entertained. It 
has been said, that Lyon declared that he had a discovery to 
make, if he was taken out. Is it true he made such a de- 
claration ? No. He said he thought he could give them a 
clue, which if followed up, might lead to some information ; 
but Haines makes his own representation of this conversa- 
tion tending to entangle him still further. I am surprised 
he ever got rid of this labyrinth. The dignified president 
of the bank of Pennsylvania leaves Lyon still in jail, mider 
the stigma of the robbery, when he might, by following up 
the clue, have discovered the offenders. This is not the use 
generally made of such communications-; and I have no he- 
sitation in saying, the conduct of the defendant was incon- 
sistent with the principles of justice and humanity. They 
can, however, do nothing but what turns in their minds to 
he a proof of his guilt ; they will not look in the direction 
to which he points ; they will not suspect Cunningham, Ro- 
binson or Davis. I don't know, says Lyon, the person who 
came with Robinson to my shop, to look at the doors and 
locks, when they were in my possession ; but ask Robinson, 
and he will probably tell you ; I suspect that man, however. 
They ask, why do you suspect him? — we are not to judge 
without you assign the reason of your suspicion. He gave 
them the reason of his suspicion : when I went to buy some 
peaches at Market-street ferry, I saw them sitting at the 
window^ of a tavern, and they looked confused when they 
saw me approach ; I saw and noticed it, and therefore did 
not go near them ; but they observed that I saw the confu- 
sion in their countenances ; Robinson called me to the win- 
dow ; they were drinking cither porter or beer sangarce, but 
^id not ask me to drink : Robinson savs to me — Mr. Lvod« 
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what brought you this way ? — are you not afraid of the yel- 
low fever, it broke out here ? I answered, what brought you 
this way ?— are you not afraid ? Mr* Lyon, says Robinson, 
do you mean to go out of town ? I do not know, says Lyon ; 
but do you mean to go out of town ? R. replied he did not 
know. Then says Mr. Robinson, Mr. Lyon, there is a bar 
wanting for a door of the bank, mentioning what door, but 
Lvon did not recollect what door it was that he mentioned. 
Robinson's companion Davis, replied, Damn it, there will be 
no occasion for that* Lyon answered them, he was ready 
for them at all times. He left them, and went to a peach 
boat, and bought some peaches, carried them to his shop^ 
and gave his apprentice some of them. He said to his ap. 
prentice, Jeamie, I saw Robinson and that stranger at Mar- 
ket-street ferry, who were in our shop while we were doing 
the iron doors \ they seemed to be in a deep study, and I 
do not think they are after any good. 

Now compare their conduct in following up this clue, 
with the eagerness displayed by Annesley m hunting after ' 
John Boyd, upon no better information than overhearing 
some strangers talking at the comer of a street. You are 
not. by harsh epithets to stigmatize the defendant, but how 
will you unravel the enigma, that while they let the real crimi. 
nal run zk large, after the discovery of his criminality, and 
yet keep Patrick Lyon locked up in a close and solitary cell. 
I now repeat, that this examination puts an end to every 
claim of the defendants in justification of their conduct on the 
ground of probable cause ; for you recollect, that not only 
probable cause must exist, but that the parties must not be 
guilty of negligence ; for if he is, it destroys all pretensions 
to the plea of probable cause ; I pronounce it to be guilt not 
to proceed in the enquiry, when they had the means put into 
their hands. This, gentlemen, shews the vile abuses of 
the officers of the bank in their prosecution of Lyon. He 
put the means into their hands, by which they might have 
detected the robbers ; they neglect to do it ; and to show 
their pertinacity, they hesitate not to declare that they will 
persecute Lyon to all eternity, and defend themselves on the 
ground that they had a right to suspect him. 

But says Mr. Ingersol, he points out Davis after he knew 
of Cunningham's death, I dont understand this, to what 
does it allude, it will not answer their purpose to say, that 
Lyon was a party with Davis : because it has been shewn. 
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that they were altogether uDacquainted ; this ought to res« 
cue Lyon from any participation in the guilt, so far as Davis 
is concerned : he could not point out Davis by name, but 
referred them to Robinson. — But suppose Lyon had been 
connected with Davis, will any man possessed of common 
sense, imagine that Lyon would point out the quarter for 
them to enquire into ; where he was sure of implication 7 
upon the whole, it appears to me that Lyon acted s^ an in- 
nocent man would do ; and that the defendants not only neg* 
lected to do their duty, but prosecuted Lyon when they had 
noi the slightest ground of probable cause to suspect him* 

It was said by Mr. Ingersol, that it was possible for three 
persons to be concerned in a project whilst only two of them 
acted in concert. — This hypothesis, may do by way of argu. 
ment, but is it probable, that it was the arrangement in the 
case of the robbery of the bank. — If Lyon made the false 
keys, and was to have his share of the plunder, would hehav^ 
wanted money to defray the expence of his journey fvom 
Lewistown to Philadelphia, and have been obliged to pledge 
his watch. If Cunningham and Lyon were connected, and 
through Cunningham and Davis, would he point to Davis, 
when he knew it must reflect back to himself ; they have 
not presumed to sTiow* a connection between the three, nor 
is there the slightest ground to suppose there was any inter, 
course between Cunningham and Lyon — true, a feeble voice 
was uttered by Davis, connecting Cunningham and Lyon to. 
together as the defendants represent in their communica. 
tion to the legislature — persons who tell untruths, ought to 
have good iliemories : did not Cunningham, after getting 
his warrant for the apprehension of Lyon, which he was au- 
thorized to serve, according to the testimony of Mr. An. 
nesley, ask where Lyon lived and where was his shop, for 
he did not know', and required Mr. Annesley to go with him 
and point out the place : would not this appear, that the eyes 
of *the defendants were shut against the light of the me* 
ridian sun at its hight, ^nd shall their excluding th^ light, jus. 
tify them in pursuing their walk in darkness ; this doctrine 
once received will justify men, persisting in error, after con- 
viction ; a doctrine not known either in our statute or com- 
mon law. I cannot repeat it too often, the defendants after '^ 
having recovered the money, of which the institution was rob. 
bed, still persist in persecuting my client, if this is not proof 
of a most malignant, malicious and persecuting ftpirit, I 
know not what it is. * 
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When the party has received satisfaction, by the return of 
the goods stolen, by the hands of the robber, who makes to 
them an ample confession, and on which coni'ession, under 
the proclamation of the governor he is pardoned for his of. 
fence, and suffered to go at large ; when this has been done^ 
shall an innocent person be confined in jail by his persecu. 
tors, and the law permit them to justify themselves on the 
plea, that they had once at some subsequent ti^iC, had rea- 
son, say unfounded reason to suspect him ! Heavens forbid 
it ! if this shall be stated, and received as the law of Penn- 
sylvania, I wiH never value the laws and constitution of Penn- 
sylvania, as I have hitherto done* 

What was done by these gentlemen in consequence of the 
communication received from Lyon ? Haines says, th^t he 
was insulted and imposed upon, when he took Lyon before 
Stotker for the second examination, for he told theni a tria 
8ing story. What does Fox ? he would not inquire into the 
train pointed out by Lyon ; nor when the same tract was 
mentioned before the chief justice, he still persists, that Davis 
was a respectable man.-— It was this circumstance that led 
the magistrate out of the course of his duty, and to refuse to 
discharge him without bail. Haines, in ^a conversation 
with Lace, is asked, why don't you look after that man ? and 
answers, that Lyon is trifling with them. Every man who 
has heard this trial must be convinced, that their negligence 
was extremely gross ; that no man could be guilty of greater 
inattention than they have been ; and I venture to assert, 
and the proof is at.hand, or has been already given, that they 
determined to make their stand on ground altogether unten- 
able, but which they vainly hoped by their wealth to man. 
tain. — I repeat, that they meant to conceal themselves, and 
escape under the noise they had caised, by th« jingle of false 
keys and Patrick Lyon.— Oh ! say they, the doors were 
opened by false keys, and we will persuade the public that 
We have in no wise been to blame* The true keys must be 
kept out of sight.-<— I beg the jury to associate in their ininds 
another fact : they will not enquire of Robinson, and obtain 
the name of this stranger ; but what do they do, they take 
out a search warrant for Cunningham, to search his lodg-* 
ikgs after he was dead, on the twelfth September ; then 
I take it for granted, they had dianged their opinion of that 
man, it must have been on infonnation more cogent, than 
that of X)'on to Stbcker : what was this information ? Was 
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it any thing obtained from Cunningham in his lAstmo. 
jnents ^ If so where is the confession of Cunningham? 
Where is the evidence on which they have changed their 
mind? They state in their comiAunications to the Le. 
gislaior; that there was cause to suspect that Cunningham 
was concerned. I ask them for information, what was the 
cause ? we ought to hear it ! they shou|d tell us ! there is 
a mystery hangs upon this subject, and it is difficult fbr 
us to develope it. The like in some measure, is the case 
with Davis's examination : we never heard any thing of 
this, except what they communicated to the legislatue, in 
their own defence : it is probable, that we should not have 
heard of this, but that he was totally unacquainted with Ly« 
on. I say, at the time that that man died, or when they 
first suspected him, or when they discovered that Davis had 
committed the robbery, all idea respecting Lyon ought ^to 
have vanished, this gross negligence ; I repeat it, is a mark 
of base malice, on the part of the officers of the bank. You 
will excuse me in repeating the circumstance, it is in the 
discharge of the duty I owe to my client* 

If Davis had gone off between the 16th of October, and 
20th November, how would the officers of the institution 
answer to the public for their negligence in following up 
the track which was pointed out to them, and which they 
entered upon, when they took out the search warrant, and 
which would expose the state to the loss of one half of the 
sum stolen ; this in my opinion shows them totally unfit to 
be trusted with the care of that institution. That thej- 
should leave the money in the hands of the robber for such 
a length of time, after they had the clue to reach him, their 
motive could be no other than to establish their alledged sus- 
picion, that the doors were opened with false ke3rs, and 
those JFalse keys could only be furnished by Patrick Lyon. 

The next step will lead us to the habeas corpus issued oa 
2ist October, 1T98 ; this is a proper mean for a man con- 
scious of his innocence to pursue ; but Lyon had other mo- 
' tives, the dreadful suiFerings which he endured, and the dan- 
ger to which his life was exposed, by being cotifined withia 
* file walk of a prison, where the yellow fever raged, all jon 
to induce him to try what the justice of bis country would do* 
for him. 1 agree that the conversation took place between 
Mr. Lace and Mr. Stocker, respecting the habeas corpus^ 
which appeared to be friendly ; but Lace adds, that Mr. ' 
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Stocker turned against him shortly after ; Mr. Fox, on the 
discover}^ of the robber, said, that the directors^ leave the 
law to take its course, surely the law would have its course ; 
and could not be thrust aside by bank influence. But did 
they leave the law to take its course i When'they could no 
longer personally appear, they employed others^ they were 
not satisfied to leave the prosecution to the attorney gene, 
ral, who is the proper prosecuting of&cer, but Mr. Fox ac- 
companied by Mr. Ingersol, join in the persecution on the 
part of the bank ; and what took place on their side ? Only a 
partial disclosure of the facts they possessed a knowlege of; 
they state their suspicions, and when Lyon points out the 
'proper person to be pursued, they turn aside, and refuse to 
make inquiry, they say it would be fruidess to look after 
Robinson or the other, for they are men of good character. 
No wonder that an interference of this kind, led the chief 
justice astray, he is a humane man, and would have relieved 
Lyon from imprisonment, had he been siiiFered to be made 
acquainted with the whole of the cause. No person is more 
particular than judge Shippen, but see how his mind was 
put off his^uardt : will it be said, that the judge could decide 
with his i^sual accuracy, when the circumstances were with- 
held from his knowledge, or prevented in their disclosure, 
by the president of the bank, and his fee'd counsel who at- 
tended the examination. 

I mentioned last night, that he who suppressed a fact was 
equally guilty with him who expressed a falsehood. I ask, 
was there any mention before judge Shippen of the infor- 
mation, on which the warrant to search Cunningham's lodg* 
ings was issued ? I ask, whether there was any mention of 
the situation in which the bank was found by Annesley ? or, 
in short, was any thing said that could lead judge Shippen 
to suspect the robbery proceeded from any othei; quarter, 
than that through Lyon, though the of&cers of the bank had 
knowlege of another, for they had searched Cunninghams' 
quarters ;— here you will give me leave to advert to a decla- 
ration of Mr. Lewis's, that the decision which tgok place 
under a regular inquiry made before the chief justice, is 
conclusive evidence, that the present prosecution is not 
malicious, that the previous proceedings were justified, for 
even on the habeas corpus Lyon was held to bail — I deny the 
conclusion. On the generality of the statement, if modified 
and qualified, it is Ji correct position. A prosecution wijl 
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not delay against a magistrate, for what he l^as done in his 
office ; for instance, if Stocker had taklen upon him to deter, 
mine on the case of Lyon, in the first instance, upon the oa^ 
of any person, who could show probable cause for suspect- 
ing him, he might have been justified, though subsequently 
no probable cause should appear, there have been regular 
adjudications by some of our tirbunals, on this subject, this 
was Wilson's case. Mr. Ingersol in that cause did not venture 
on this ground, he did not say an action could not be main- 
tained against a magistrate, who acted on other person's 
suspicions without pursuing the rt^ulaLt formula. 

The result is, that malice is expressed or implied, if there 
is not reasonable or probable cause; mere suspicions, and 
those ill founded, will never be considered as amounting 
to reasonable or probable cause ; it is «ufficiciit that the biU 
of indictment, which was presented against him, was returned 
ignoramus, by the grand jury, who heard only the testimony 
against him* But gentlemen of the jury, this reasonable 
or probable cause, is for your investigation, and you have 
heard the facts that have been ascertained. 

The grand jury are not to try the person on the fuU dis. 
cussion of the case, but they are only to enquire on the 
exparte testimony, produced by the public accuser. — They 
enquire merely whether their is probable cause to put the 
accused on his trial before the pettit jur}% 

And if a grand jury return the bill ignoramus they say 
there is not probable cause. 

The next question is, whether the defendants Fox, Smith 
and Haines continued their persecution before the grand 
jur)'. They were witnesses before the grand jury, non con- 
stat^ those that are marked on the bill are supposed to be 
examined before that inquest, and that they are all therefore 
implicated : to that point I cite Buller's nisiprius 14 where 
he lays it down if one only be found guilty it is sufficient, and 
implicates the whole of the others. 

Mr. Lewis. Do ydii say that a bill sent to a grand jur\' 
and returned ignoramus is ground for a malicious prosecution 
against witnesses? It is nothing more than that the public 
prosecutor consider him a material witness and on that 
account he fixed his riame to the bill. . 

Mr. Dallas tliey Itnt their names to be examined for the 
purpose and the presumption is that they were ex- 
amined; they had before practised all this art and preserved 
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in it, in order to make believe, that they still continued to 
entertain some reasonable suspicion ; but I think without 
probable cause : what they had done before judge Shippen ; 
they are ready now to do before a grand jury ; I' do not 
insinuate that they have told an untruth, on any of these oc- 
casions, but I am free lo aver, that I believe they have 
suppressed part of the truth, on every occasion, and that 
they have implicated Lyon, with their jingle of the false 
keys, in order to avoid being considered as the officers of 
the bank possessed of the true keys, negligent and inattentive, 
the evidence to that point runs so strong, that it would 
wash away all the flimsy stuff, with which their counsel have 
surrounded them, their basis, is a quick.sand and their su- 
perstructure of rotten and mouldering materials. 

The fourth point, or next period is the facts which relate 
to the discovery of Davis ; how is this memorable discovery 
introduced to the legislature ? The search warrant 1 have so 
frequently mentioned was issued the 12th September, a hint 
was given to them on the 20th October which might have 
led to the discovery, now any dignified or honorable gentle- 
men may make .such a statement as this,, when they had 
actually done nothing, but apprehended Pat Lyon who was 
innocent*— Would any man use this language which they 
have used ^^ after much painful anxiety and unceasing vigi. 
lence on the part of the officers of the bank" now of what cha- 
racter was this unceasing vigilence^ they had information, 
which would lead to Davis, but they never pursued it, for 
they confess that the first circumstance ; which excited the 
suspicions of the president and cashier against him was a 
deposit of sixteen hundred dollars and that their suspicions 
were confirmed on the 17th November by a further deposit 
of three thousand nine hundred and ten. They did every 
thing to avoid looking towards this man, as long as the\ 
could, possibly avoid it, they turn%d aside from ever}' thing 
in order to keep in view the false keys, and Pat Lyon, they 
kept from the public sight, all this ans^iet^^ and vigilance, 
which they boast of; it must be the f^lse kcry^ and Patrick 
Lyon which effected the robbery ; Davis the intimate of th«^ 
cashier ; a lounger at the bank ; the acquaintance of Kobin- 
son, is spoken of in their communication^ as if he was a perfect 
stranger to them : they say " one Isaac Davis, a carpenter h\ 
trade, had an account opened at the bank. — Inquiry wub 
made as to his circumstances, and character: which wt'n 



( 1S6 ) 

iound to l>3 Bdch as induced the . officers, to watch his 
conduct,' from this manner of speaking you would suppose, 
they had never heard of him before, and yet Mr. j?ox when 
made acquainted with the name of the shiaa'per, before judge 
Shippen, declared Mr. Davis an amiable man, the cashier 
Smith invited him to his house, where he made disclosures 
which criminated only Cunningham the porter, for he repeat- 
edly declared that they alone were concerned in the robbery. 
On the 20th November they got all the mony back except a 
small sum, say two thousand two hundred dollars, after this 
where is there a shadow proof, that Lyon was concerned, 
where can you find any thing that will justify them in a fur- 
ther prosecution of Lyon, and yet ^on the i4th December 
when he was before the supreme court, on a habeas corpus^ 
they urged nothing against him but that he was a skilful 
workman and had been employed by them. Here I take my 
stand, and assert from this time forward they had not the 
least semblance of probable cause, to justify them ; and that 
it became then their bounden duty to withdraw from the pro. 
secution ; yet still we find them with fee'd bank-counsel pro. 
ceeding still against him and leading the court to fix the bail. 
I say that whatever might have been their antecedent excuse, 
in strict law they had none, and it is strict law they ask, then 
in strict law all excuse from that moment became inadmiss- 
able, and the law not only implies but affirms malice for the 
want of probable cause. 

The declaration of Davis, that no person but Cunningham 
and himself were concerned, ought at once to have fixed on 
their minds that the robbery was committed through the 
means of the genuine keys ; which were frequently, if not 
usually, entrusted to Cunningham, and not by the means of 
false keys which appeared to have been altogether unne- 
cessary. 

When they were before the Supreme Court, not a word 
was said by Mr. Fox, or his counsel, that Davis had excul- 
pated Lyon from nil participation in the robbery. I appeal 
to you as jurors, and I would appeal to you as citizens, like 
those who so numerously surround us, to say, whether if that 
disclosure had been made by them at the time Lyon was 
before the Supreme Court ; the court would have required 
of Lyon to enter into any bail v/hatsoever,- without a know-' 
Jedge of that circumstance ; the court, however, reduced the 
bail from 6,000 to 2,000 dollars. False keys and Patrick 
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Lyon was the order of that day, and continuea to be the 
order of the present day ; although seven years are elapsed : 
they were not ignorant at that time, nor are they ignorant 
now, that they were persecuting an innocent man. They 
said they would leave the law hare its course, has this cause 
been left to a due course of law? No-«*Fox and Smith 
have appeared throughout to act with Rawle and their 
other counsellors, who have taken a part in this prosecution* 
Stocker appears also, on every occasion to have joined them, 
being thus assimulated the act of each attaches lo the whole, 
for they have acted together. Is this not evidence of a per- 
severing hostility? it stamps the public mind with the 
•pinion, that the officers of the bank has been vigilant in 
nothing but in theii* search after Patrick Lyon and the false 
keys, which keys they have not bejcn able to find to the 
present day. 

Turning again to the proceedings before the legislature, 
no degree of malevolence against the plaintiff could exceed 
that — except the defence set up in the present cause, it is that 
cruel and indelible mark attempted to be fixed on the charac- 
ter of Lyon, by their perseverance to the present hour, is 
this no indication of malice ; when he was bound over, and 
the grand jury was setting that, at that moment they go to a 
committee of the legislature and insinuate that the robbery- 
could only be done by false keys manufactured by Patrick 
Lyon, is this not proof of their cool determination to destroy 
this man ? What motives could they have had, but to cover 
themselves from the suspicion, that the true keys were em. 
ployed, by insisting at that late day that false kcj's were 
used. If they had, as I said before, produced the true keys 
on the morning after the robbery U> each other, viz. Annesley 
and Smith, who each kept one, it might have been some ex. 
cuse for supposing that faJse keys had been employed. When 
the bank door was found open in Lodge-alley, it is not pre- 
tended that they were opened by false keys, neither is there 
any ground that the robbers used false keys in opening the 
cash vaults at Carpenter's-hall. 

Now to the fifth and last point in the order of time, the 
presentment and rejection of the bill of indictment, before 
and by the grand jury So long as the records of Pennsylvania 
exist, so bng this stigma placed on the journals of the asdem- 
bly remain ; so long as the records of this court exist, so long 
\7itt it be known that a hill was presented agaicst Patrick 
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Lyon as an accomplice in the robbery of the bank of Peim. 
sylvania ; that story has had its range over the whole world, 
much industry has been used to give it that spread, while- 
the defence of innocence comes limping after ; a period of 
seven years which the laws delay, much to be regreted, fur- 
nishes now a contradiction which will never be entered on the 
joumab of the house of representatives. This perseverance 
has in it more marks of cruelty and malevolence in hunting 
down by private character, than ever was known in any other 
country and never heard of in the United States. 

I will now proceed to enquire whether the defendants in 
instituting the charge against Patrick Lyon did it with a view 
to public justice, or some sinister end, their motive must be 
explained by the evidence ; that evidence exist in oral and 
written testimony containing all the circumstances o{ the 
whole transaction, if I can show that there was no probable 
cause, the law will imply malice. I have, however, shewn 
there was no probable cause, therefore the prosecution must 
have been entered upon from malicious motives* But I 
imply malice also because there existed a more powerful 
motive of action deeply interesting to the prosecutors, I 
imply it from the misrepresentations made to the legislature, 
I imply ic from the suppresssion of the truth before the 
supreme court, I imply it in their persisting in the employ, 
ment of false keys, when the fact shows that the real keys 
were used— -for this I refer to the negligence of the bank 
officers both before and after the robbery, the doors had 
been found open as they alledge by false keys, yet the l^cks 
were not changed, for in November they were taken off by 
Mr. Wheeler and fastened on again— if they believed false 
keys had been employed on opening them, they ought to 
have exchanged the locks or procured the false keys, which 
their unceasing vigilence has not even to this minute obtained. 
Irefer to Davis's confession, to the reason which induced them 
to take out a search warrant against Gunningham* I refer 
to the measures, they took in regard to Davis, they let him 
run. No doubt they wanted to get back the money, that was 
one object* But they had another more dear to themselves^ 
they wanted to preserve their character from the imputation 
of negligence. 

Their treatment of Davis the culprit, and their treatment 
of the innocent Lyon— The one they pretended to suspect 
and confine— -the other who had acknowledged himself guilty < 
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has escaped by their permission. Why had they aot Davis hejt 
fore the court. It was a punctilio of honor says, Mr. Wharton, 
as the> had* obtained the money back from Davis, they left 
him to his own discretion — This punctilio of honor is then 
reason for the non-prosetution of that man — yet this puncti. 
lioof honor did not bind them altogether,for on their evidence 
a bill of indictment was found against him by the grand jury 
which returned the bill against Lyota, ignoramus^ if Davis 
had been here, Lyon could have had the benefit of his testi- 
mony, for they had acknowledged that Davis declared to 
them that no person but himself and Cunningham was con- 
cerned in the robbery—The pardon by the governor was 
conditional* it was that the party '^ make a full and satisfac. 
tory disclosure of all the circumstances relative to the con. 
triving and accomplishing of the crime and of the name^ and 
places of abode of his or her associates so that the asociates 
maybe apprehended and convicted;" the defendants had this 
man in their power and they ought to have detained him till he 
made that fall and satisfactory disclosure before the supreme 
court, their suff.ring him to go at large at his own discre- 
tion was an assumption of power under the proclamation 
I hesitate not to say, a criminal act on their part — was that 
man here, he might tell the story of open doors and genuine 
keys, but such testimony would destroy their jingling story 
pf false keys and Patrick Lyon — These circumstances shew 
that they were desirous, Davis should keep out of the way — 
they have made no exertions to have him here, but Lyon 
has, as appears by the letter he wrote to Davis's mother to 
get him to come forward— how different is the conduct of 
the accused and the accusers. 

I now gcrt my opponents into a dilemma. The pardon is on 
conditions, it is predicated on two objects — first that the 
party makes a full disclosure, second that he makes restora- 
tion: he restored the money, that part is then complied with. 
And now they believed he had disclosed the name of every 
one of his accomplices, for it gave no sanction to his pardon 
but on condition that he made a full disclosure of their 
names and places of abode — but he named the names and 
places of abode of his accomplices— he mentioned that Cun- 
ningham and himself were the only persons concerned — they 
were satisfied that he had made the disclosure required by 
the proclamation of all his associates — he did not disclose or 
Insinuate that Patrick T«yon was concerned — If then they 
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let him go at large, as having by his disclosure m^de known 
to them the names of all his accomplices, they could not any 
longer suspect Lyon — or if they still suspect Lyon, they 
must suspect him on the ground that Davis had not made a 
full disclosure, and consequendy they were not entitled to 
let Davis go at large, which was to be the consequence only 
in case of a full disclosure of all his accomplices. I have 
stated the want of probable cause justifies me in implying 
malice ; I now say that there is express malice proved, with 
respect to each. They acted in concert with eacli other on 
all occasions ; each acts for the other ; they even spoke for 
each other when they were before Stocker ; they all acted 
in concert to produce a malicious and unlawful act, when 
they were before judge Shippen^ Mr. Fox appeared in be- 
half of the whole ; when the bill of indictment was sent to 
the grand jury, all their names were fixed to it as witnesses. 

After the bills were returned ignoramus, the malice which 
blackened the heart of Smith the cashier, is proven by his 
conversation with Care ; the malice of Haines was proven 
by his conversation with Mr* Lace ; the threats of Stocker 
mark strongly a malignast fiend, when ue said he would keep 
him in jail till he rotted, and as long as he would hang toge« 
ther ; and Mr. Fox shews malice by poncealmert of the truth. 

With respect to the threats of Mr. Smith, and the Ian. 
guage he used in expressing them, we have that established 
sufficiently in the testimony of J. Rizer. The testimony of 
that man they have attempted to bring into doubt ; but I 
think they have failed. Mr. Ingersol, however, has said, 
that Mr. Smith's delicaicy wap so extreme, that he could not 
believe any thing on earth could induce him to use the name 
of God in affirmance of any thing which he even believed 
to be true ; that even in reading the testimony, he cciild not 
muster up resolution in repeat it. I do not know that this 
extreme delicacy is a mark of a virtuous mind'; it appears 
to me rather to be a matter of affectation. I recollect a story 
which I think pertinent on the present occasion ; in th^ West 
of England, there lived a curate, considerably advanced in 
years, a man of piety and eminent learning, ^vith a large fa- 
mily ; he supported the whole upon a stipend of fifty pounds 
a year. The incumbent rector dying, the curate applied to 
the person who was to succeed the rector, (as he had been 
promised the presentment,) to continue him in the curacy ; but 
the gentleman having prpmised it to one of bis connections. 
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eould not comply with the curate's request. The old man, 
upon this refusal, got a petition signed by the parishioners, 
and mustered the little stock of money he had at command, 
and went up to London, to solicit the arch-bishop's interest 
in his behalf* He told his affecting story, and the bishop 
was so moved at it, that he recommended him to return, and 
use his name, which would probably induce the gendeman 
to continue him in the curacy, and desired him to call upon 
him and inform him of the result. While the curate was 
gone on this errand, the bishop took the opportunity of en- 
quiring into the character of the man, and found it to be al- 
together unexceptionable. The curate came back at the 
time appointed, snd told his lordship the rector still refused 
to him the curacy. His lordship told him that he was sorry 
for it ; but it was really out of his power to grant him the 
curacy, as that appointment was absolute in the rector. The 
poor curate, shocked at the prospect before him, became pale 
and ready to faint, (like Patrick Lyon when he was falsely 
accused of robbing the bank.) Then, exclaimed the curate, 
I am nndone for ever ; my family look alone to me for sup- 
port, and I shall be unable to afford it. The bishop, moved 
by this affecting scene, but probably predetermined, said to 
the curate, that although I cannot give you the curacy, I will 
give you the rectorship. In the agony of surprise, the curate 
clasping his hands, exclaimed, " Willyou^ by God?^^ " Tes^ 
(says the bishop, warmly embracing him,) by the living Gody 
I will r^ Now, gentlemen of the jury, I will venture to say^ 
that if the whole of his parishioners had been called upon to 
testify as to his character, they would every one of them 
have disclaimed the possibility that he could swear, or use 
the name of God profanely. On this occasion, you see that 
the bishop, so far from considering it a crime, joined in the 
asseveration. 

I do not impute to Mr. Smith, that he is in the habit of 
swearing; but the testimony of J. Rizer, on that point, is 
affirmative, that he could swear and curse too, when alone 
in the presence of his barber. That he could swear, is con* 
firmed by the testimony of his house-keeper. But it will be 
said, he swore only when he was vexed ; he was vexed with 
the misconduct of his negro boy when he swore at him ; 
much greater reason had he to be vexed when he swore at 
Patrick Lyon, who had escaped from his snares, which are 
now likely to entangle himself. 
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To me It is more probable that Smith swore as represented 
by J. I:<i7XT, than that }• Rizer swore to an untruth at the 
moment he was stepping into his grave. I could tell you a 
story of one of the gentlemen, who knocked down another 
gentleman, when I was present ; yet I believe all the rest of 
his acquaintance would swear, that they do not consider him 
capable of such violence ; for he is a man remarkable lor 
his civility and urbanity. But as for Mr. Smith, if you be- 
lieve Rizer, a more virulent disposition never existed in the 
breast of any man against another, than was entertained by 
Smith against my client ; and which appears from the course 
pursued on this trial, still to be harbored by him ; for it has 
been declared by him, since this trial has been going on, that ^ 
Lyon was as guilty of the robbery as Davis. Is this no 
evidence of malice ? Yes ; it is evidence of the highest de- 
gree of malice, and ought to be punished with the ut- 
most severity of the law ; but on this action, nothing more 
can be done than to award high damages. 

I will consider what damages ought to be given in this 
case, in reply to what ]Vlr. Lewis said of leaving the quan. 
turn to the dictum of the judges. The quantum of damage 
rests exclusively with the jury ; who are to form their opi- 
nion from the facts. Of the facts which govern that opinion, 
the court cannot judge ; and lord Mansfield was of oar 
opinion, as laid down in 4 Burr. 1074, on an application for' 
a new trial, where he says as to the excessiveness of the da^ 
mages, — ^""It does not appear b) the verdict, how far the 
jur> gave it upon the bill, or how far they gave it upon the 
whole circumstances of the case taken together." Again. 
" The end and tcndtncy of these two indictments, was to 
drive the man from his business ; this was sworn to be the 
prosecutor's view in preferring them, and they might affect 
the man's credit." Again. " There are many circumstances 
which make it reasonable not to indulge the plaintiff in send, 
ing it to a new litigation, only to abate the quantum of da. 
mages, when he has been so much in the wrong." Now, in 
the present case, I contend, that the damages ought not only 
to be compensatory, but exemplary, so as to holdup a warn- 
ing to all persons acting under the like circumstances. Stock- 
er and Haines acted contrary to their duty as public officers ; 
and it has been proven that they both entertained malice 
against Patrick Lyon. An example, therefore, ought to be 
made of both of tlicm, to deter others from pursuing a like 
course. 
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Smith and Fox, officers of the bank, should bs punished, 
hi order to deter other monied institutions from oppressing 
individuals, as my client has been oppressed. Your verdict 
ought to give them a warning, not to employ their influence 
in such a wanton matter. It is the charaileristic of corporate 
bodies, feeling power, to forget right. I'hese defendants 
have ielt and exercised ihtirown powers, whilst they have 
forgot the rights secured fey the constitution and laws of our 
country, to my client. 

Reports have been introduced on their side of the ques. 

tion 

Judge Yates. That conversation was entertained at a 
dinner table ; 1 was present, and toU them, it was im. 
proper to talk on such a subject in my presence. 

Dallas. Quitting under your direction, I turn to dis- 
count davs, whtre they act as they please : they are in con- 
clave ; and there they may manufacture slanderous asper- 
sions, and prosecutions, nay, and of persecutions, against 
an) man, even you gentlemen of the jury, may feel it here- 
after, on some discount day. Their charter does not allow 
them to attack in conclave the character of any man. Mr. 
Hopkinson has discussed this part of their conduct ; he has 
left me nothing to say. Gentlemen of the jury, you will 
recollect, and you will understand it. 

Gentlemen of the jury, you will take into consideration 
the place in which Patrick Lyon was confined. 

I feel myself exhausted, and must hurry to a conclusion. 
If a man committed regularly to jail, was to remain there 
without probable cause, it would produce disgust in your 
minds: but Patrick Lyon was irregularly committed to jail, 
without either reasonable or probable cause ; and subjected 
to the caprice of the jailor. Whatever personal injury he 
received, whilst inconlinement — whatever privations he suf- 
fered, are all to be compensated to him by the defendants, 
who are the authors ; and the severities which were exer- 
cised towards him, are of the crudest nature — such as are 
not experienced by the vilest criminal confined within the 
walls of your penitentiary. He was close immured in a soli* 
tary cell, where if he was perishing with thirst, he could not 
have received a single drop of water-— the bars of his door 
were so close, that you could not pu: your hand between 
ihem. Notonlv admittance was denied to his friends, but 
the victuals that v^#*rp s«nt to him in thf mnrning, was found 
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fcmaining in the outer room in the evening, in the same sitoa-^ 
tion in which it had been left— during which time Lyon was 
left without any thing either to eat or drink. What signifies, 
what we are told here by Mr. Lownes, what is it to Lyon, 
who had nothing either to eat or drink, that you give him 
a pamphlet ? He asks for bread, and you give a stone. 

You %vill compensate him for the loss of his stock in trade, 
for his loss of time, and for the probitble profits he would 
have made. You will compensate him for his loss of cus- 
tom. He not only lost the custom of that bank, but also of 
all the banks in Philadelphia; he lost the custom of the de- 
. fendants, and also of those citizens whom they could iniiu- 
ence ; he lost the custom generally ot this city, and of several 
respectable institutions in other states ; and he has irre- 
trievably lost much custom whichjl cannot designate. 

You must also take into view the expences he has been at 
in defending himself, and which he has incurred by the pre- 
sent action. When I consider all these things, I cannot find 
an example for your imitation ; the books furnish no prece- 
dent of adequate damages $ an outrage so gross has never 
been suffered by any man. The quantum of damage is but 
50,000 dollars. 500,000 dollars would not compensate him 
for the loss of his fair fame and good name. In England, 
higher damages, if we judge from what has taken place in 
actions of a similar nature, have been given. In our court, Dr^ 
Hush recovered 5000 dollars of Cobbet,;for publishing a libel 
on liis practice ; and yet it will not be alledged at this day, 
that Dr. Kush's reputation suffered any thing by Cobbet^s 
slander. 

With this general remark, I take my leave of the cause. 
I trust that Lyon will be made the means of establishing a 
precedent, not only useful to yourselves, but to posterity. I 
pray that God, who protected Lyon from the persecutions 
of his enemies, and in the dungeon from the pestilence and 
the famine, will enlighten and direct your minds in forming 
a verdict consistent with the justice of my client's cause. 

EcJem die. 
Charge of Judge YaTes. 
AT length, gentlemen of the jury, we have reached 
nearly the end of this tedious but important cause ; .*his ac- 
tion has been introduced by Patrick Lyon against Messrs. 
FoXy Smith, Stocker, and Haines, and they arc attached to 
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enswer him in a plea of trespass on the case : the declaration 
which is filed, states the cause of complaint, also the good 
character of the plaintiff, that he had never been suspected 
to have been guilty of or concerned in any robbery, burglarj', or 
larceny, or any such crime or offence. Yet the defendants, well 
knowing this, have falsely and maliciously, without aftiy rea- 
sonable or probable cause, charged and accused die plaintiff 
with robbing the bank of Pennsylvania, on the night of the 
first of September, 1798, and that afterwards, on the 2l8t 
of September, in the same year, without reasonable or pro- 
bable cause procured him to be arrested, and taken into cu;;- 
tody for the supposed offence. That they falsely and ma- 
liciously, without any reasonable or provable cause, procured 
him to be committed to the public jail, where he was detain^ 
cd until December 14th, when he was discharged on bail to 
appear at the next mayor's court, to answer such charge as 
might be preferred against him. 

Also, that the defendants did falsely and maliciously, and 
without any reasonable or public cause, on the seventh of 
January, 1799, prefer a bill of indictment to the grand jury, 
charging, and accusing him of being concerned with a certain 
Isaac Davis, in robbing the said bank of 164,000 dollars in 
bank notes, &c. 

Also, that the plaintiff did incite, move, procure, and 
abet, the said Isaac Davis to commit the felony before men- 
tioned. That the defendants did maliciously strive and en- 
deavour to sustain the same as a true bill against Patrick Ly. 
on, but the grand inquest returned, that the bill as against Isaac 
Davis was a true bill, but as to Patrick Lyon, they returned 
it ignoramus, whereupon, he was in due form of law acquit- 
ted and discharged. By means of these prosecutions and 
wrongs, done and committed by the defendants, the plain- 
tiff has been injured and prejudiced in his good name, fame 
and reputation, a^^d otherwise damnified, to the amount of 
50,000 dollars. The case is now before the jury for their 
decision. 

The gist of the question is, did the defendants prosecute 
Patrick Lyon in the manner set forth falsely and maliciousl)-, 
without reasonable or probable cause Without this is prov- 
ed the action cannot be sust^uned, the jury will bear in mine!, 
that 
Lyon, 
susi 





time they prosecuted him ; or whether, that prosecution wa3,. 
not only unjust but malicious if they had probable cause, 
they are not liable in damages, nor will malice be inferr-^d. 

Formerly it was held, that damages must be proved, 'tis 
not so now, the quantum of damage may be inferred ; it is 
also settled in the law, that on a prosecution without proba- 
ble cause, malice may be implied ; but where there is pro. 
bable cause malice shall not be inferred, and malice is the- 
pivot on which this cause must turn. 

The principle of the law is founded in sound policy, and 
secures the due administration of justice ; calculated for th& 
4.ommon safety of the prosecutors and the prosecuted : with* 
out this great discouragement will be held out against pro- 
secutions on suspicion. Blackston is very full on this point, 
and was cited by the defendants counsel (Mr. Ingersol,) vid. 
Postea, p. 106. 

It is of importance to the community, that where offences 
are committed, the offender should be punished, and this 
without regard to persons j every one is interested in the 
common cause, the rich and the poor, the master apd the 
servant are equally affected, the tradesman who depends up« 
on his labour for his existence, is to be regarded as much as 
any other member of the community. Wealth and respec- 
tability of character should not weigh as a feather in the 
scale, when another man's rights arc violated* It is un. 
questionably true, that in our country at least, we stand up- 
on the rights of man, neither wealth nor ofHce create an un. 
equal standing, or give to any man a superiority over his fel- 
low citizens. 

Something has been mentioned, of conversations out of 
doors, the jury however, will not listen to any thing they 
have heard in this way, butthey will confine themselves, and 
form their opinion from the evidence they have heard in 
this court. 

I will not be prolix, yet I must repeat and press particu- 
larly on your minds, that malice on the part of the defen- 
dants ought to be proved also, that the prosecution was with- 
out probable cause ; both these points must be proved and 
not implied. The fact of malice, must be proved, upon 
the real guilt, and not pretended guilt of -the parties. The 
^ court in sUting the case to the jury, will mark out pre« 
ticT^^ty '^^^^ express malice is, in its legal acceptatioai^ 
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I- With respect to Mr. Fox, it is urged against him from the 
'i'_ part he took in the original prosecution ofLyon, that he was 
actuated by malicious motives : to this the defence has been 
set up, that he is justified from the station he held in the in- 
stitution, being president ; and consequently bound to su*. 
perintend its affairs. If he did not go beyond the bounds 
of his duty he would not be criminal, and those boundaries 
are determined by sound discretion ; he may have acted in- 
discreetly, and it may so appear under all the circumstances 
of the case^ but he has not been guilty of any offence against 
the civil rights of the plaintiff, unless he has acted without 
probable cause, and from malicious motives ; but if he has 
acted in this manner, he is liable toLyon in damages on this 
action, for a malicious prosecution ; now, what is the testi. 
mony on this point. 

He was present at the examination before Stocker, and 
. upon a habeas corpus he appeared also before Judge Ship- 
pen 5 he afterwards appeared on a like writ before this court 
and on all occasions he is said to have been temperate in his 
manner, so that express malice on those occasions is not 
proved whether it can be imputed from any circumstances 
mentioned in the deposition of Lace, who says Lyon was 
much injured by the suspicion of Mr* Fox, is for the jury 
to determine. 

The deposition of J. Rizer, relates to Mr. Smith the 
cashier : the same doctrine laid down in the lust paragraph^ 
also applies to his case^ Biit the jury will consider Mr« 
Rizers* situation, he was extremely indisposed when hisde- 
posidon was taken, of course his mind could not be in that 
calmn state which he enjoyed when in health ; yoU will ob^ 
serve Mr. Smith in that deposition^ is made to use language 
.which from all the other testimony, he appears to have been 
a stranger to ; a man of discreet and steady habits is not 
likely to answer a question^ nor upon any certain information 
to break out in the language attributed to him, Mr. Rizer 
says to Mr. Smith, that he had seed Lyon, and Mr. Smith 
said, did you by God I what has he got out ? the deponent 
answered yes, and he complains that you have used him 
cruelly, Mr. Smith replies. By God we will use him worse ; 
as if this was not sufficiendy wicked, he is made to go on in 
the same strain of violent language, and says, that the plain^ 
tiff might think himself damrCd well pff, since he had got ■* 
clear so easy. That after this Mr. Smith continued to 
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threaten the plaintiff, saying, that he wai a damned rdical^ 
and ihat he should be hunted of the country, that they had 
done his business for him, and that nobody would employ 
him, that he had lost the work of the bank and of the direc- 
tors. Rizt- r says, that he expected Lyon would sue the bank 
af.i-l n)<ik«* them pay for it, that Mr. Smith answered warm- 
ly, fie sue us ! ! He cannot sue us, and if he does, we can 
always have a jury on our side, and at the same time calling 
L} on a rascal, scoundrel and the like. 

The probability is, that Mr. Smith did not use such 
int mperate language but the deponent imputed it to him^ 
when his own mind was not perfecdy sound by reason of his 
sickness. 

1 he next testimony against Mr. Smith, is that of Thomas 
Cave, it contains little more than a conversation about the 
the robbery of the bank, and an offer on the part of the 
cashier of 2000 dollars for the apprehension of Lyon ; how 
far this is a proof of malice will depend on other circum- 
stances* 

You have also the testimony of Mrs. Pendergrass, to prove 
this one point as a corroboration of the deposition of Mr. 
Rizer, she lived some time with Mr. Smith, and has sworit 
that she has heard him use some harsh epithets when cor- 
recting a careless negro boy who lived in his family, that he 
had called him a damned scoundrel^ and a damned little rascal^ 
that afterwards, he was turned away for bad behaviour, this 
took place many years ago, and depends altogether upon the 
correctness of her memory. 

So much for the affirmative evidence in sustaining the 
charge of malicious prosecution, affirmative evidence gentle, 
men is strong and irresistable, if not impeached by other cir. 
cumstances. You have other testimony of the conduct and 
conversation of Mr. Smith, given by men of the utmost re- 
spectability, who have known him from his yearly youth 
and who have been his companions through life, there is Mr. 
Sanford who declares Mr. Smith never swares, Mr. Annes. 
le\', Mr, Robert Ralston and Mr. Inskeep give similar testi. 
money ; Mr. Robert Ralston says, that he has alwa3rs con- 
sidered Mr. Smith as an honest and upright man, that in all 
siniations in which he has seen him whether in convivial or 
fi if^nrllv parties he had always found him agreeable, and fi^ee 
from passion, that he never heard him cise an indecenft or 
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aUberal expressioti, nor did he think that he ever called 
a person a damned rascal or any such like opprobrious trrtn* 

Mr* Inskeep says, he has known Mr Smith a number of 
years that he had been in his company almost dailv, and 
seeing him also in his social and convivial moments where 
he had observed generally his sobriety and civility, he never 
heard him use a profane or indelicate expression, he never 
saw him angry. 

The error in Mr. Wharton's testimony discovered from 
the fact sworn by the keeper of the prison, was evidently 
sm unintentional mistake. 

From the general course of the testimony it appears, that 
Mr. Stocker was rather friendly than otherwise, though 
some parts shew the contrary* Mr. Lace has sworn that he 
asked Mr. Stocker if they were going to let Lyon, out of 
prison, he answered no, from which he inferred that Mr. 
Stocker appeared to have changed as he had before been 
friendly. The next word was, that he will keep him there 
as long as he mM hang together; these words on the part of 
Mr. Stocker, if used, in his capacity of minister of justice, 
are a violation of the duties enjoined upon judges both by 
our constitution and laws. It is a refusal to do justice with, 
out regard to the innocence or guilt of the party. In the ca^e 
of Morgan against Hews, were a similar complaint h .d 
been made it was held that, although the language was 
warm and resentful, as the threat was not carried into effect 
3t was not deemed sufficient ground for an action of damage 
for a malicious prosecution. In Mr. Stocker's case several 
circumstances are mentioned, he had advised the plaintiff in 
the mode he had best pursue, in order to procure his enlarge- 
ment, recommended to him toemploy a lawyer and procure 
a habeas corpus. He offered on his part also to go to Ger- 
xnantown and speak to the directors in Lyon's favor. When 
the witness, saw Mr. Stocker again he said he was informed 
that the directors had determined to keep Lyon in jail, 
that was after the plaintiff had been before judge Shippen 
on the habeas corpus^ and there Mr. Stocker thought Lyon 
has trifled with the bapk directors. 

With respect to what Haines did, it appears, that he was 
appointed to serve the process as a constable, this was his 
duty, and the circumstances of the robbery of the bank 
should inspire him to be active, he appears to have done 
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nothing mere than to have labored under impreflsions ud- 
favorable to the plaintiiF, on what he considered to be good 
grounds for his suspicion ; but whether the circumstances 
that were in his knowledge, at the time, amounted to pro- 
bable cause, is the province of the jury to determine if there 
was not probable cause under all the circumstances of the 
case ; the jury will determine how far he was actuated in 
his subsequent conduct by malicious motives. 

The jury must carry up their minds to the periods of time, 
at which the several circumstances took place, in order to 
form their judgment on the propriety or impropriety of the 
conduct of the defendants at those periods respectively ; for 
the defendants could not judge at the first period upon facts 
then unknown to them, but which have since come to light. 
They are not gods, they are omniscient, they cannot see what 
is done in the dark, thev can only like other human creatures, 
draw their inferences from circumstances previously known. 

On the 5th day of August, an attempt was made upon 

the vault door, when the bank was kept in Lodge^alley, as 

was evident from the grinding upon the stone jamb, and its 

being forced two inches by an iron crow-bar. On the 7th of 

August, the bank was removed to Carpenter^s-hall, which 

was thought to be a secure building ; the eastern vault is the 

one in which the cash was deposited, the doors of which were 

carried to Patrick Lyon, it does not appei#, however, that 

this circumstance was eitplained to him: the work was 

thought to have been delayed, the jury will judge whether it 

was unreasonably delayed or not. The doors were, however, 

fixed — and on the night of the 1st of September, the bank 

was plundered — Coldwater was one of the watchmen of the 

bank, and he has told you thiat one of the keys was often 

trusted to Cunningham, that the other was with Mr. Smith ; 

this circumstance will be duly weighed by the jury, but you 

must take into view the testimony of Mr. Annesley, who 

affirms that the evening before the robbery, about four o'clock 

in the afternoon, the cashier brought him one of the keys 

and put the other in his pocket, and it was never out of his 

possession— no person could get into the cash vault unless 

possessed of both keys— there was no mark of violence on 

the locks— -the jury will, therefore, reflect and determine 

whether the keys were more likely to be the genuine keys 

than false ones. x 
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In the report of the bank to the committee of the assembly 
it is Slated among other disclosures made by Davis, that the < 
plan of the robbery originated with Cunningham, who pro^ 
9ured the false keys and that he does not know who made them. 
Anncsley affirms that he saw the back door open at six o'clock 
on Sunday morning, at least he found it ajar, he pushed it 
open and looking into the bank, saw the cash vault door open 
likewise, he went round to the front door and rapped hard at 
it, when Cunningham put his head out of the window, he 
told him to come down and see what a condition the bank 
was in. Cunningham came down and unlocked the front 
door, and they went to the cash vault together, and upon 
calling in the cashier they discovered, on examination, that 
the teller's box was perfecdy empty, and upon calculating 
there appeared a deficiency of 160,000 dollars. On this 
discovery thejr say the suspicion naturally fell on Lyon, they 
went immediately in pursuit; going to Lyon's shop they 
found it shut, they went to his house, he was not there, and 
there was a cobweb in the key hole which lulled suspicion 
for some time. Yet, Mr. Annesley, a few days after heard 
some persons in conversation, one of whom mentioned that 
he had seen Patrick Lyon the day before in the city, Annes- 
ley asked him if he knew Patrick Lyon, he said as well as 
any other man, Annesley asked him his name, he said it was 
John Boyd and lived in Southwark, after communicating 
this information to the directors, he was directed to look 
for Boyd, but it appears that this information was incorrect. 
However, at the time it was ground for suspecting Lyon. 

It appears that Lyon went with his apprentice to Lewis- 
town ; this apprentice died in that neighbourhood, on the 4th 
Sept. There is a story told, that Lyon on his being sus- 
pected, immediately returned, and went on foot from Wil- 
mington to this city, this circumstance is greatly in favour of 
the defendant, as is also the subsequent story of his travel- 
ling into the neck, surrendering himself to Mr. Stocker, 
where he was in want even of a glass of water, his being left 
at liberty, and his return the next morning to answer any 
thing that might be alledged against him ; the jury have 
heard these facts stated in evidence, and the arguments 
on both sides on this point, they are therefore well able to 
form their own opinion, but it is neither proof of innocence 
or guilt. 
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The subsequent precedings are to be the objects of youl' 
enquiry* Did the defendants proceed without probable 
cause I The human mind cannot act without motives, in this 
case, did they act without probable cause ; that also is for 
the consideration of the jury, the subsequent illucidations 
mav shew the plaintiff to be innocent, but did the defandants 
know it at that time ? 

On the 12ih of Sept. they had some intimation, that Cun* 
nil ghum the porter might possibly be concerned in the rob* 
b.ry, they examined his house on the same day, but found 
nothing. Davis on the 19th Nov being in custodv of Mr. 
Fox, the president, and threatened by Mr. Wharton, 
the then mayor, Davis was induced to give up the residue 
of the money which he had received from Cunningham oa 
the day of his death. 

A habeas corpus was obtained £or I#yon, to appear before 
judge Shippen, the idea still remained in Mr. Fok's breas^ 
that Lyon had furnished false keys, on the 14th of Decem- 
ber another habeas corpus was obtained for Lyon, to appear 
before the supreme court, and every judge on the bench 
agreed, that under all the circumstances of the case, the de« 
fendant should be liberated on bail himself, in 2000 dollars^ 
and two sureties of a 1000 dollars each, which shews» there 
had been ground for suspecting uim. The report of the 
committee to the house of representatives, is nothing more 
than a recital of the representation made to them by the of. 
ficers of the bank, and does not cast any stigma upon the 
plaintiff, although it contains an expression of their appro- 
bation of their conduct for their exertions in detecting the 
robbers, and recovering the money stolen. 

A bill of indictment was sent to the grand jury on the 10th 
of January, and returned by them as ignoramus on the 12th. 
Whether, there was still ground to suspect Lyon, is for the 
jury to determine, and at what period it ceased ; fer after all 
ground of suspicion ceased, the persecution ought to have 
ceased likewise. 

Every humane mind must feel greatly for the sufferings 
of the plaintiff, under such unfounded suspicions ; but 
though they now appear to be unfounded, they might not 
have been considered such at the time they were entertained 
by the defendants. If there were solid or reasonable grounds 
for suspicion, the law does not imply malice, and malice is 
the point in question. In putsuitv^ K\& remedy^ the plain* 



tiff must proceed according to the kno>¥ii a\<d establhhe J 
rules of law ; and by them malice is not to be inferred,where 
there is probable cause* This is now for the jury to deter- 
mine, whether there was probable cause for suspicion. If 
there was not, their verdict will go for the damages ; and 
•n the amount of damages, they are the sole and exclusive 
judges— it is a province belonging solely to themselves, and 
with which the court have nothing to do* 

The court will just mention, that any defect there was in 
the original commitment of the plaintiflF to prison, by Mr. 
Stocker, was remedied — if not fully, by judge Shippen, it 
was certainly by the court upon the second habeas corptiSm. 
They, however, acted only on ^much of the case as was at 
that time exhibited to them; it did not determine the ques- 
tion of innocence or guilt, but went to the point of probable 
cause ; and if there had not appeared some reasonable ground 
©f probable cause, judge Shippen or the court would have 
been then bound to discharge Lyon from confinement. 

When the jury retire, they \vill be allowed eve% thing 
that is necessary for their refreshment; and whte they 
make up their verdict, they may seal it up, and delifer it to 
the court to-morrow morning. 

Judge Brackenridge. The law requires that the de- 
fendants should have reasonable ground for suspecting Lyon, 
during the whole time in which they continutM their prose- 
cution against him, or otherwise malice mus^e imputed to 
them, for acting without probable cause; and damages 
should be apportioned by them against the de&ndants, as is 
claimed by the present action, if the jury are of opinion that 
there was no pfobable cause to suspect him of the robbery. 

The jtily retired at half past 4 o'clock in the afternoon, 
and maoe up their verdict at 8 the same evening, and deliver- 
ed it into the court the next morning. The verdict was de- 
livered in favor of Patrick Lyon, for 12,000 dollars damagep. 

The moment the verdict was delivered by the foreman of 
the jury, an aniversal clamor of exultation took place among 
the audience, the most numerous the reporter rememb^ 
ever to have aasenibled in that court room. 

Justice Tates ordered silence, and told the ci''" 
plauding, that they were not in a play house, br' 
of justice* 

The verdict lieing recerded: 
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Mr. Ingtrsol moved the court to grant a new trial* The 
motion was postponed till the next term. At ihe next term, 
in March, 1806, the case was reached but a few hours b^'fore 
the end of the term, and by consent of the counsel postponed 
till the following December term, when a new trial was grant- 
ed by judges Tilghman and Smith* 

Mr. Tilghman had been appointed by the governor chief 
Justice, in the room of C. Justice Shippen, deceased, since 
the former trial, and judge Sfeith having sold out his bank 
«tock, found himself at liberty to give his opinion on the mo* 
tion,neither of them sat on the trial, judge Brackenridge, who 
did sit on the trial, still retaued his original opinion, that the 
verdict ought to be conclusive upon the parties : the defen. 
dants had not shown any probable cause, but alledged that 
they suspected Lyon, for his ingenuity ; which doctrine if 
admitted in a court of law, would encourage stupidity and 
punish genius. 

At March term, 1807, the new trial was expecte(jl to come 
on, but was prevented by a compromise which took'place be- 
tween the parties, and Patrick Lyon was paid 90C(D dollars 
damages. * 
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